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IN THE UTAH COURT OF APPEALS

GORDON J. SWENSON,
Plaintiff and Appellant,
APPELLANT'S REPLY BRIEF
vs.
CHRYSLER CORPORATION, et al.,
Defendants,
No. 860276-CA
PRUDENTIAL GENERAL
INSURANCE COMPANY,
Defendant and Respondent.

STATEMENT OF ISSUES
This Reply

Brief addresses the following issues raised

by the respondent Prudential:
1.
claim occurred

Whether the loss

giving

rise

to

the plaintiff's

during the effective period of the subject policy

of automobile insurance.
2.
excluded

Whether

damages

material

under

the

issues

"wear

of

fact

exist

as to

and

tear" provision of the

is

moot, where additional

subject insurance policy.
3.
damages, not

Whether

this

appeal

covered by the plaintiff's previous settlement, are

claimed against the respondent Prudential.
STATEMENT OF THE CASE
The Nature of

the

Case,
1

Course

of

Proceedings, and

Disposition in the Lower Court are as set forth previously in the
Appellantfs Brief.
Statement of Additional Facts
In addition to
Brief, the

following have

the

facts

stated

in

the Appellants

relevance to the issues raised in the

Respondents Briefs
The plaintiff brought this
resulting from

to

recover damages

the failure of transaxle mounting rags in a motor

vehicle owned by the
the

action

The plaintifffs

plaintiff.

respondent

Prudential

General

claim against

Insurance

Company

("Prudential18) was brought under a policy of automobile insurance
(the "Policy"),

written and issued by Prudential,

A copy of the

Policy is attached as Addendum A.
It is undisputed that the mishap
of this

action occurred

on May

12, 1984

which is

(R. 149; Respondents

Brief, at 2 ) , and that the Policy was in effect
1984, to
at 2,6).

July 26,
In

the subject

from January 26,

1984 (R. 200, Addendum A; Respondent's Brief,

addition

to

the

provisions

set

forth

in the

Appellant's Brief, the Policy contained the following provision:
Policy Period
This policy covers only losses during the
policy period —
the period of time the
policy is in effect. . .
(R. 222, Addendum A.)
The Amended
17, 1985,

Complaint in

contained prayers

this action,

against Prudential

filed on April
for "such other

and further relief as to the Court shall seem proper," as well as
2

for punitive damages.
On June

(R. 147-165.)

12, 1985,

subsequent to filing of the Amended

Complaint in this action, the Utah Supreme Court
Farmers Insurance

Exchange, 701

P.2d 795

damages for breach of duty to settle an
faith, different

from and

decided Beck v.

(Utah 1985), allowing

insurance claim

in good

in excess of the compensatory damages

prayed for in the Amended Complaint.

A

copy of

the opinion in

Beck is attached as Addendum B.
Prior to

trial and prior to this appeal, the plaintiff

settled with all defendants in this action except
order

entered

October

27,

settlement agreement between

Prudential. By

1986, the District Court approved a
the

plaintiff

and

all defendants

except Prudential (R. 459-463, Addendum C ) .
In

negotiating

settlement,

receive payment for attorney's
litigation.

fees

the

for

plaintiff
the

time

sought to
expended in

The settling defendants refused to make any payment

for attorney's fees, and the settlement as finally agreed upon by
the

parties

did

(Addendum D.)
respect

to

not

include

any payment for attorney's fees.

The settlement only included specific damages with
which

the

action

had originally been brought, and

partial compensation for specific out-of-pocket litigation costs.
Reimbursed

damages

and

settlement

documents,

approving settlement.
By

Notice

costs

were

including

itemized

paragraph

in
2

the parties'

of

the

order

Leave

to

Amend

(R. 459-463, Addendum C.)
of

Intent

to

Move

for

Complaint filed with the District Court on November 12, 1986, and
3

served on

counsel for Prudential, the plaintiff gave notice that

he was seeking additional compensatory damages, based on
Farmers

Insurance

Exchange,

supra,

besides those specifically

enumerated in the Amended Complaint.
Such Notice
Complaint

Beck v.

(R* 464-472, Addendum E«)

had attached as an exhibit a proposed Second Amended

which

set

forth

claims

for

additional

costs

and

attorney's fees, loss of favorable settlement, and harassment and
inconvenience resulting from being forced to independently pursue
an action

against Chrysler

Corporation, et

al.

$4170.40 for out-of-pocket costs and time, and the

The amount of
nature of the

claims stated, were determined in accordance with Beck v. Farmers
Insurance Exchange, supra, and were

in

addition

to

the amount

obtained in settlement with Chrysler, et al.
ARGUMENT
POINT I
IT IS UNDISPUTED THAT THE PLAINTIFF'S
LOSS OCCURRED DURING THE POLICY PERIOD.
The Policy states:
Policy Period
This policy covers only losses during the
policy period —
the period of time the
policy is in effect. . .
(R. 222, Addendum A.)

Prudential has stated that the Policy was

effective from January 26, 1984 to July 26,
Brief,

at

2,6.)

Prudential's

"discovered" the defect on May 12,
2), is

an understatement.

assertion

1984.

(Respondent's

that

the plaintiff

1984 (Respondent's

Brief, at

The plaintiff has contended that his

entire expense in towing and repairing the vehicle
4

resulted from

a failure

of structural

mounts which

occurred on

(Amended Complaint, R. 149-150) , whereby

the

May 12, 1984

engine

fell back

against the firewall and the drive drain was disconnected, a fact
which Prudential has not

disputed.

dispute, it

been resolved

should have

Even if

such fact

were in

in the plaintiff's favor

for purposes of Prudential's motion for summary judgment.
The plaintiff's entire "loss" occurred on May 12, 1984,
"during
avoid

the
by

policy

period,"

alluding

installed the

to

the

rags which

a

fact which Prudential seeks to

uncertainty

failed.

as

to

who originally

Prudential seeks to have the

Policy, which covers "losses during the policy period," rewritten
to cover

only "losses caused by acts occurring during the policy

period."

If Prudential's

any policy

which was

reinterpretation

were

accepted, then

issued under six-month renewal periods (as

this one was) would exclude a

loss occurring

period but

occurring during the previous six-

caused by

month period.
issued for

Since

an act

automobile insurance

during the current

policies are normally

specific lengths of time subject to periodic renewal,

policyholders under Prudential's

reinterpretation

would

not be

getting the continuous coverage which they normally expect.
Utah

has

insurance policies
insurer.

Utah Farm

consistently
are

to

be

held

strictly

Bureau Mutual

that

ambiguities

construed

in

against the

Insurance Company v. Orville

Andrews & Sons, 665 P.2d 1308 (Utah 1983); Christensen v. Farmers
Insurance Exchange,

21 Utah

2d 194,

443 P.2d 385 (1968); P. E.

Ashton Company v. Joyner, 17 Utah 2d 162,
5

406 P.2d

306

(1965);

Stout v. Washington Fire and Marine Insurance Company, 14 Utah 2d
414, 385 P*2d 608

(1963).

In the

present case

the Policy, as

written by

Prudential, is not even ambiguous, but covers

during the

policy period."

This

Court should

f§

losses

not rewrite the

Policy to exclude such losses, but should permit the policyholder
to prove the occurrence of a covered loss.
POINT II
UNDER PRUDENTIAL'S INTERPRETATION OF THE POLICY,
MATERIAL ISSUES OF FACT EXIST AS TO COSTS OF
REPAIRS OF "MECHANICAL" PARTS, AND THE BURDEN
OF PROOF AS TO SUCH ISSUES IS ON PRUDENTIAL.
Prudential

attempts

to

distinguish

this

case

from

Connie's Construction Co., Inc., v. Continental Western Insurance
Company,

227

N.W.2d

Casualty

Insurance

204

Company,

1983); and Rust

Tractor

Inc.,

658,

86

N.M.

(Iowa
653

Company

526

P.2d

1975);

Sandoval

v.

Hartford

S.W.2d 604 (Tex. App. 7 Dist.
v.

Consolidated Constructors,

800 (1974), by arguing that the

policies in those cases contained exclusions of damages - "due to"
mechanical breakdown,

whereas the exclusion in this case did not

contain the phrase "due to," but simply excluded
freezing,

or

mechanical

(Respondents Brief, at 7.)
its logical
exist

in

or

electrical

"wear and tear,

breakdown or failure."

If Prudential's argument is taken to

conclusion, it is clear that material issues of fact
this

Prudential.

case,

and

that

Therefore, summary

the

burden

of

proof

is

on

judgment in favor of Prudential

was inappropriate.
The foregoing point is clearly illustrated by Compagnie
Pes Bauxites De Guinea v. Insurance Company of North America, 794
6

F.2d 871

(3rd Cir.

1986) , and

Compagnie Pes Bauxites De Guinee

v. Insurance Company of North America, 554 F.
The

exclusion

in

the

policy

breakdown", and contained
Thus the

exclusion was

in the present case.
the mechanical
mechanical

no

"due

to"

or

causation language*

most similar to the exclusion in dispute
cases held that

breakdown exclusion prevented recovery only as to

parts, but

did

The

fortiori in the present
and

in both cases was of "mechanical

The courts in the Bauxites

followed therefrom.

preceded

Supp. 1075 (1983).

caused,

not

exclude

other

damages

which

reasoning of both courts would apply a

case, where
rather

the "non-mechanical" damage

than

followed,

the "mechanical"

damage, if any.
In National

Investors

Fire

and

Casualty

Company v.

Preddy, 451 S.W.2d 457 (Ark. 1970), it was held that a mechanical
breakdown provision referred to "failure in the working mechanism
of the

machinery —

a functional

defect in the moving parts of

the equipment which causes the latter to cease
function improperly."

(Id., at 458.)

adopted

in

Construction

Western

Insurance

Connie's

Company,

functioning or to

The same interpretation was
Co.,

supra.

Inc., v.

Prudential's

advertised as an "easy reading" policy (R. 219;
normal

English

process,

usage

Random

associates

House

of

Unabridged Edition (Random House, 1967).

the

Policy

was

Addendum A ) , and

"mechanical"

Dictionary

Continental

with motion and

English Language,

Prudential has proposed

no reason why normal English usage should not

apply in

an "easy

reading" policy, and the Utah Supreme Court has consistently held
7

that

ambiguities

in

insurance

construed against the insurer.
Company v.

policies

are

to

be

strictly

Utah Farm Bureau Mutual Insurance

Orville Andrews & Sons, supra; Christensen v. Farmers

Insurance Exchange, supra; Po B. Ashton Company v. Joyner, supra;
Stout v. Washington Fire and Marine Insurance Company, supra.
Thus, even if Prudential's interpretation of the Policy
is accepted, the Policy excludes
non-moving, structural

parts are

remains on Prudential to
"mechanical"
Policy.

parts

moving

show

which

In Whitlock v. Old

covered.

the

it

parts

while all

The burden of proof

specific

claims

only,

damages

to moving

were excludable under the

American Insurance

Company, 21 Utah

2d 131, 442 P.2d 26 (1968) the Court said:
[T]he [insurance] company has the burden of
proving by a preponderance of the evidence
that the loss comes within the exception
stated in the policy.
Id., at

27.

Although

Prudential has

Prudential

offered no

has

the separation

"mechanical"

costs

parts.

from

burden

evidence whatsoever,

this action, to establish
parts

the

of

at any point in

of costs

repair

of fact.
summary

of repair to

to "non-mechanical"

Under Prudential's reading of its Policy,

such separation

of proof,

evidence as to

of damages is necessary, and is a material issue

Thus, under Rule 56(c), Utah Rules of
judgment

in

Prudentialfs

favor

Civil Procedure,

should

not have been

granted.
Farmers
Stansbury, 291

Mutual

Hail

S.W.2d 347

Prudential, does not reach a

Insurance

Company

of

Iowa

v.

(Tex. App., Ft. Worth 1956), cited by
contrary
8

conclusion.

The action

concerned the

separation of a trailer wheel, a moving part, from

its axle, a moving part.
present action
non-moving

No

outside

cause

was

known.

The

concerns the separation of a transaxle housing, a

structural

part,

from

the

frame,

a

non-moving

structural part, resulting from failure of non-moving, structural
rags, which had been

defectively installed.

In

Stansbury, the

court specifically based its holding on the "due and confined to"
language in the policy

(which

Prudential

has

stressed

is not

contained in the Policy in this action; Respondent's Brief, at 7)
and the fact that no other causation was
that the

damage was

(Emphasis added.)

involved, and concluded

"due and confined to" mechanical breakdown.

In the present

case the

damage preceded, and

was not "confined to", failure of moving, "mechanical" parts.
Finally,
"asking

the

court

manufacture or
10.)

Prudential
to

argues

require

repair of

that

the

[Prudential]

his vehicle."

plaintiff

is

warrant

the

to

(Respondent's Brief, at

That contention is no more true in the

present action than

in other cases in which mechanical breakdown exclusions have been
held not to apply.
provided

The

coverage

"for

Policy was
any

written by

direct

and

Prudential, and

accidental loss of or

damage to [the insured] car."

(R. 224, Addendum A.)

a

or

warranty

of

"manufacture

If

this is

repair," then it is a warranty

which Prudential voluntarily agreed to, contained in an insurance
contract written

and marketed

by Prudential.

If Prudential had

paid the plaintiff's claim, Prudential would have had
subrogation against

other defendants,
9

a right of

just as is frequently the

case where

insurance claims

are paid*

The plaintiff should be

given the opportunity to prove that, as a
failure to

pay the

claim and

result of Prudential*s

be subrogated

as co-plaintiff in

this action, the plaintiff was put to substantial additional time
and expense

in order

to pursue this action, and was hindered in

his ability to obtain settlement,
POINT III
THIS APPEAL IS NOT MOOT, BECAUSE THE PLAINTIFF
CLAIMS ADDITIONAL DAMAGES AGAINST PRUDENTIAL.
In

Company, 659

Franklin

Financial

P*2d 1040

(Utah 1983), the Utah Supreme Court held

that an appeal is not moot
presented,

a

live

v.

where, "at

controversy

clear from the record in this

New

Empire

least on

exists."

action that

Development

the allegations

Id., at 1043.

It is

an actual controversy

does exist, and that Prudential is on notice of its existence.
Beck v.

Farmers Insurance Exchange, 701 P.2d 795 (Utah

1985), decided after the filing of the Amended
action,

dealt

specifically

with

the

nature

Complaint in this
of

allowable for an insurance company's breach of duty
insurance claim in good faith.

the

to settle an

The Court said:

[Tjhere is
no reason
to limit damages
recoverable for
breach
of
a
duty to
investigate, bargain, and settle claims in
good faith to the amount specified in the
insurance policy.
Nothing inherent in the
contract law approach mandates this narrow
definition of recoverable damages. Although
the policy limits define the amount for which
the insurer
may be held responsible in
performing the contract, they do not define
the amount for which it may be liable upon a
breach. [Citations omitted.]
10

damages

Damages recoverable for breach of contract
include both general damages, i.e., those
flowing
naturally
from the breach, and
consequential damages, i.e., those reasonably
witin the contemplation of, or reasonably
forseeable by, the parties at the time the
contract was made. [Citations omitted.] We
have repeatedly recognized that consequential
damages for breach of contract may reach
beyond the bare contract terms. [Citations
omitted.]
Id.,

at

801.

The

court

cited Pacific Coast Title Insurance

Company v. Hartford Accident & Indemnity Company, 7
325

P.2d

906

(1958)

for

the

Utah 2d 377,

proposition that "attorney fees

incurred for settling and defending claims were forseeable result
of

contractor's

default"

(Beck,

supra,

at 801-802), and also

stated:
[T]he law of this state recognizes a duty to
refrain from intentionally causing severe
emotional distress to others.
[Citations
omitted.]
Thus, intentional and outrageous
conduct by an insurer against an insured,
coupled with a failure to bargain, could
conceivably
result
in
tort
liability
independent
of
(and
concurrent
with)
liability
for
breach
of
contract.
Additionally, the facts that give rise to a
breach of the duty to bargain in good faith
could also amount to fraudulent activity,
rendering an insurer independently liable for
damages flowing from the fraud. [Citations
omitted.]
Also,
under
various unfair
practices
acts,
there may be statutory
requirements that give rise to independent
causes of action.
Id.,

footnote

bargain

or

3.

settle,

The

Court pointed out that "the refusal to

standing

alone,

may,

under

appropriate

circumstances, be sufficient to prove a breach" (id., at 798).
Prudential now

seeks to

benefit from

a settlement in

which it chose not to participate after having been invited to do
11

so.

Contrary to

Prudential's assertion (Respondent's Brief, at

5f 6 ) , the plaintiff has received no compensation for the time he
has been

forced to

spend in pursuing this action.

Prudential concedes that the plaintiff has
compensation for
at 5).

received only partial

his out-of-pocket expenses (Respondent's Brief,

The fact that compensation is not complete

the terms

of the

plaintiff has

of Gainer M. Waldbillig,
this action,

is clear from

motion for order approving settlement and from

paragraph 2 of the order itself *
addition, the

In addition,

(R.

C.)

In

attached as Addendum D an affidavit

attorney

stating that

459-463, Addendum

for

Chrysler

Corporation in

it was not the intent of the settling

defendants to provide reimbursement for attorney's fees.
The plaintiff's
Prudential had

claim results

paid the

from the

plaintiff's claim as required under the

Policy, Prudential would have been subrogated
claim against

Chrysler, et

al., to

paid

the

plaintiff under
additional

subject
its

claim

right

defendant,

and

of

the

prove that

joined

plaintiff

likely to

have obtained

In his Amended Complaint,
plaintiff prayed

for "such

Court shall seem proper."

would

of action,

based on

instead
have

of

as an

been

saved

this action,

and would

a more favorable settlement.
filed

other and
(R.

if Prudential

this action as a co-

subrogation,

substantial time and expense in bringing
have been

to the Plaintiff's

the extent of such payment.

The plaintiff seeks the opportunity to
had

fact that, if

17,

1985, the

further relief

as to the

147-165.)

April

The Plaintiff's cause

Beck, supra, was set forth in detail in the
12

proposed Second
Plaintiff's

Amended Complaint

Notice

Complaint, filed

of

Intent

on November

attached as an exhibit to the

to

Move

specifically

claim for

for

additional

claim, and

the

to

Amend

Although

such notice was

purpose of putting the plaintiff's

damages

on

the

this appeal, would be

not been filed.

Leave

12, 1986 (R. 464-472, Addendum E ) ,

and served on counsel for Prudential.
filed

for

Rule 54(c)(1),

record,

the plaintiff's

cognizable even if notice had
Utah Rules

of Civil Procedure,

provides that:
Except as to a party against whom a judgment
is entered by default, every final judgment
shall grant the relief to which the party in
whose favor it is rendered is entitled, even
if the party has not demanded such relief in
his pleadings.
In addition,

Rule

separate claims

8(e)(2)

in the

allows

a

party

same complaint,

to

state multiple

and Rule 18(a) provides

for permissive joinder of claims.
The Utah Constitution, Art. VIII, Sec.

5, provides in

part:
Except for matters filed originally with the
supreme court, there shall be in all cases an
appeal of right from the court of original
jurisdiction to a
court
with appellate
jurisdiction
over
the
cause. [Emphasis
added.]
If this action were dismissed, the plaintiff would have
lost his

Constitutional right to an appeal unless dismissal were

without prejudice to his right to bring a separate action against
Prudential

for

Accordingly, the

breach

of

plaintiff

the
moves
13

subject
and

insurance

requests

contract.

that,

if this

appeal is

dismissedf

any order of dismissal expressly state that

no order, ruling or decision in

this action

shall be

deemed to

constitute a final determination, for purposes of res judicata or
collateral estoppel, on the merits
contract

interpretation,

and

prejudice to the plaintiff's
The plaintiff

of

that

any
such

right to

issue

of

dismissal

bring a

policy or
be without

separate action.

would be willing to stipulate to dismissal of this

appeal if the order of dismissal affirmatively so state.
CONCLUSION
The plaintiff seeks an Order of the Court reversing the
district court's
Insurance Company,

summary judgment in favor of Prudential General
and

reversing

the

district

court's ruling

denying coverage under the subject policy of insurance.
RESPECTFULLY SUBMITTED this ^ J ^ d a y of fj>,
1987.

GORDON J. SWENSON
Plaintiff afnd Attorney Pro Se
ANDERSON y HOLLAND
623 East First South
Salt Lake City, Utah 84102
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CERTIFICATE OF DELIVERY
I hereby certify that on this 22^day of
'fa
1987, I hand-delivered four (4) true and correct copies o„ the
foregoing Appellant's Reply Brief to Terry M. Plant an Mark
Dalton Dunn, HANSON, DUNN, EPPERSON & SMITH, 175 South West
Temple, #650, Salt Lake City, Utah 84101.
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AND HOO€L OF YOUR VEHICLES). PLEASE CHECK THE OCSCRIPTION(S) SHOWN.
ENDT PAC 221 ATTAChCD COMPREHENSIVE COVERAGE DEDUCTIBLE AS SHOWN
ENDT PAC 240 ATTACHED SUPPUXEXTARY LWINSURED NOTORISTS INSURANCE AFFORDED
TEW PKE*H>1 INCLUDED IN COVERAGE J
BUWtR DISCOUNT APPLIED TO COLLISION PREKZUH FOR CAR r i
PERSONAL INJURY PROTECTION COVERAGE SSOO DCD
AFFORDED TERH PREXIUH INCLUDED IN COVERAGE A.
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0

Prudential

0 0

Life Health Auto Home

rwo
Name

1 Age fApprOx )

Street

Cly

Phone

State

-Resde^ce

' Business

Involvement

INJURED PERSONS
In the event of injury to one or more of the above please 'ry to
determine the following about each
Was injured removed to a hospital 7 Z Yes
Z No
City

Name or Hospital
Injured treated
as (
> in-patient or i

) emergency room only

BRIEF DESCRIPTION OF A C C I D E N T
Please record position and direction of vehicle's* and or
pedestnanls) identify streets, stop signs ana traffic lights

©m\Mi
accident
notes
This pamphlet is not
an

accident

report

Please do not forward
it to our Claim Office.
This

pamphlet

is

provided for your convenience

to

pertinent

information

record

regarding the accident
prior

to calling our

Claim Office to report
the accident

Prudential Property and Casualty Insurance Company
Prudential General Insurance Company
subsidiaries of The Prudential Insurance Company of Amenca
Corporate Offices: Holmdel. New Jersey 07733
P R I N T E D I N USA
PAC 514 Ed 2'80

CQG~

cV>-

Information required to report loss under your Homeowner
Policy. Keep in a safe place.

Information requited to report toss undci Yout
Policy. Keep in your glove compartment.

I Your Poi»cy No

I Your Policv N o

TIME A N D PLACE

TIME A N D PLACE

Date

[Time
J

lOate
DPM

CAM

Location
|C»ty

iTime

1

J
Streetis) (Where Acacent

State

CAM

State

Reponed to police 7 >\a"ne. Badge No and Station)

Of theft its: stolen items IMPORTANT. Under your policy, theftsmusf be
reported to the police )
{Fire. W<nd. Theft, etc )

Was summons issued 7 (To whom ? For what?)
Use of cat7 /Shopping

pleasure, business, etc )
Speed of Other Cans) 'MPHi

Speed of Your Car tMPH/
Approximate Cost of Repair Replacement S

Road Surface \Paved C'a^et. etc )

D A M A G E T O P R O P E R T Y OF O T H E R S

OTHER C A R

| Owner

I Driver

I Phone'

Z PM

Occurred!

City

D E S C R I P T I O N OF Y O U R L O S S

Street

tatomobtl*

D Home

CI Business
State

City

I Weather (Clear ra>ny couc> etc >

Address
Driver s License No

Damage
Approximate Cost

Cause of Damage

Owner

$
Add'ess

INJURED PERSONS
Age

Name
j Street

Crty

State

| Occupation

Relationship

| Employer

Phone

I What was the injured person doing when hurt

Phone

State

Insured By
Policy No

Nature ana Extent of Injury

Why was injured on premises 7

License Plate

7

THE INJURY
Where was injured taken aher accident 7

Registration No

Name of Doctor
Probable Disability

Vehicular accidents rarely involve only one person. Besides
the driver of the other car, pedestrians, occupants of both
cars and/or witnesses may be included. Try to get all the
information about them that you can. And please note their
involvement (witness, occupant, etc.).
ONE

I Has injurec resumed w o r k '

I

Name

~ Yes

n

1 Age (Approx )

NO

WITNESSES
I (Names. Accesses Business ar>6 Residence Phones)

Street
Phone

C«ty

State

Z Residence

I Business

: Involvement

continued on reverse

Utah
automobile
endorsement
liLfJi klet
Prudential Property and Casualty Insurance Company
Prudential Genera! Insurance Company
subsidiaries of The Prudertal Insurance Compary of Amenca

PAC 190 UT Ed 1183

IS BOOKLET CONTAINS MOST OF THE ENDORSEMENTS
ARABLE IN UTAH. YOU ONLY HAVE COVERAGE FOR THE
DORSEMENTS LISTED ON YOUR DECLARATIONS PAGE BY
C NUMBER. SEE LIST BELOW FOR LOCATION WITHIN THIS
OKLET.

ndex
PAC 202
PAC 206

PAC 912

EXTENDED COVERAGE FOR CARS
YOU DON'T OWN

2

AUTO HOMES

2

PAC 207

ADDITIONAL FINANCIAL INTEREST

3

PAC 212

LIFETIME RENEWAL AT AGE 65

3

PAC 215

SNOWMOBILES

3

PAC 220

LOSS PAYEE AND LIENHOLDER
AGREEMENT

4

PAC 221
PAC 226
PAC 233
PAC 240
PAC 243
PAC 280

COMPREHENSIVE COVERAGE
DEDUCTIBLE
SPECIAL STATE PROVISIONS
RENTAL REIMBURSEMENT
SUPPLEMENTARY UNINSURED
MOTORISTS INSURANCE
OUT OF STATE INSURANCE
ADDITIONAL AUTO ACCIDENT
COVERAGE

PAC 294

PERSONAL INJURY PROTECTION

PAC 295

ADDITIONAL PERSONAL INJURY
PROTECTION - INCREASED LIMITS
DESIGNATED INSURED PERSONAL INJURY PROTECTION
PUNITIVE DAMAGES

PAC 297
PAC 709

PAC 1671
PAC 2105
PAC 2120

PAC 2219A
5
5
7
7
7
7
8
12
12
12

AMENDMENT OF
TERMINATION PROVISIONS

13

MOTOR HOMES

13

CUSTOMIZED VEHICLES
BUY-BACK

14

LIMITATION OF PERSONAL
INJURY PROTECTION

14

STACKING OF
COVERAGES PROHIBITED

14

AC 202 (Ed. 1/80)B
(TENDED COVERAGE FOR CARS YOU DON'T OWN

P A C 2 0 6 (Ed. l/80)B

ider Part 3(IF YOU INJURE OTHERS OR DAMAGE THEIR PROPERTY! the
;urance provided for cars you don't own applies to any car or trailer.
»ly the person specified on the Declarations Page land thdt person's spouse,
)eorshelives in thesamehousehold}'and any person or organization which
tesn't own or hire the car, but which might be held responsible for the
lecified individual's use of the car, are insured under this endorsement.

The coverages described in Part 11IF YOUR CAR IS DAMAGED OR STOLE",
also apply to an Auto Home described on the Declarations Page.

ie CARS FOR HIRE provision under Losses We Won't Pay'For (Pan 3)'doesn't
jply.
he OTHER BUSINESS provision under Losses We Won't Pay For (Part 3l
; replaced by the following paragraph:
We won't pay for injury or damage caused by anyone using a car in
your business unless it's a car being used by you or your private driver,
a trailer (as described above) used with that car, or a trailer (as described
above) used with a car covered under this part.
N e r Who Is Insured (Part 2), you, relatives and their spouses are insured
vhile occupying a car furnished for the regular use of the individual specified
m the Declarations Page or that person's spouse. The specified individual
md his or her spouse are also insured in any car furnished to you or a
elative for regular use.
Under the OTHER PEOPLE provisions of Who Is Insured (Part 21, the insurance
covering IN SOMEONE ELSE'S CAR applies to any car or trailer. The injury
must result from its use by the specified individual (or spouse) or their private
driver.
The AUTO BUSINESS provision of Losses We Won't PayFor (Part 2idoesn't

apply.
We won't pay for injury to people, other than you and relatives living in
your household, m a taxi or car for hire. Nor for injury to those other people
using a car in the automobile business. We'll pay for injuries to those other
people in other kinds of business only if the injury results from the use
by the specified individual or spouse or their private driver of a car, a trailer
used with it, or a trailer with a car you own.
The insurance under this endorsement doesn't apply to any car owned
by the person specified on the Declarations Page or by a member of the
same household ether than their private driver. The insurance applies only
to those coverages referred to which are indicated by specified premium
charges on the Declarations Page.

2

AUTO HOMES

The policy applies to direct or accidental loss of or damage to the Auto
Home, including equipment and accessories built into it or which are usual
for a car or truck. But we won't pay for radio or TV antennas or equipment
designed to provide extra living area whiie the Auto Home is off a highway.
Nor will we pay for loss to personal property in or on the Auto Home.
This endorsement doesn't apply if the Auto Home is or becomes subject
to any legal encumbrance (suchas apurchase agreement•crmongage.- which
Isn't described in the policy. Nor does it apply to damage to tires unless
caused by an accident covered under this policy.
The third paragraph of the COMPREHENSIVE COVERAGE provision unde'
OurOb/igswns To YoulPan J), which deals with paying your transportation
costs if your car is stolen, doesn't apply to insurance under this
endorsement.
You only have the coverages for which specific premium charges are shown
on the Declarations Page. For each coverage, we won't pay more than
the amount for the coverage shown on the Declarations Page.

\C 207 lEd. 1/S0IB
JDITIONAt FINANCIAL INTEREST

P A C 2 1 5 / t a J/801

SNOWMOBILES

der Who Is Insured/Pen 3), the words "any other person or organization"

If you've got a snowmobile, we agree to pay for the following coverages

lude the person or organization shown on the Declarations Page.

shown on the Declarations Page with a specific premium charge.
"Snowmobile" is included under the words "car," or "passenger car" in
the policy unless otherwise specified in this endorsement.
"Snowmobile" means a land motor vehicle which is designed for use mainly
off public roads but exclusively for use on snow or ice. It includes trailers

mmmmmmmmmmmmtamm
\Z2\llEd
:

1/801

ETIME RENEWAL AT AGE 65
won't refuse to renew or continue this policy if you've had auto

jrance with us continuously for at least 5 years on the first anniversary

designed to be pulled by these vehicles but doesn't include trailers designed
to carry snowmobiles. It means only a vehicle propelled by wheels, crawlertreads, belts, or similar mechanical devices but not propelled by fans or
airplane-type propellers.
In the COMPREHENSIVE COVERAGE provision of Our Obligations To You
/Part II the second and third paragraphs don't apply to this endorsement.

e of this policy (or any renewal or repldcement of it) following your 65th

Coverage for trailers under Part 11IF YOUR CAR IS DAMAGED OR STOLEN}

hday.

doesn't apply to this endorsement unless it's a trailer designed to be pulled

rvever, this agreement doesn't apply if you fail to pay a premium when

by a snowmobile. The description of "trailer" under Part 1 doesn't apply

uired, if you are not the principal operator of a car described on the

to this endorsement.

:larations Page, or if your driver's license or that of anyone who lives

AH the provisions under Losses We Won't Pay For I Part II apply to this

our household lor who regularly uses a car insured under this policy I has

endorsement except CARS NOT DESCRIBED ON THE DECLARATIONS

n suspended or revoked during the current policy period or within the

PAGE.

months prior to the beginning of the current period.
s agreement doesn't apply if the corrected vision of your better eye
hat of any persons living in your household lor any person who regularly
s a car insured under this policy/ is less than 20/70. Nor does it apply
le visual form field of you or these persons is less than 110 degrees.
s agreement doesn't apply if you or these persons have reached the
of 72 but don't give us, on request, a medical report from a licensed
sician stating that your vision and/or that of these other drivers over

The following paragraphs are added to Losses We Won't Pay For (Pan II:
We won't pay for damages to crawler-type treads, belts or similar
mechanical devices used to propel the snowmobile, unless the loss is
caused by fire, vandalism, theft, or unless the loss is caused by an
accident covered under this policy.
We won't pay for loss of or damage to the snowmobile caused by its
falling or breaking through ice, unless you've paid a specific premium
to remove this limitation as shown on the Declarations Page.

72 meets the requirements given above and that, in the doctor's opinion,
and/or they are physically and mentally competent to drive safely. We

The last sentence of the second paragraph of IN SOMEONE ELSE'S CAR

n't request these medical reports more than once every three years,

under Who Is Insured'(Pan 1) doesn't apply to this endorsement.

vever, after you or other drivers reach the age of 80, we can request

The VEHICLES USED OFF PUBLIC ROADS provision under Losses We Won':

se reports every year.

Pay For (Pan 2) doesn't apply to snowmobiles.

s agreement applies only to cars and trucks as described in this policy.

Under Part 2 {IF YOU ARE INJURED IN A CAR ACCIDENT/ we won't pay

s agreement stops as of the effective date of any other automobile

more than $500 for any one person injured in a snowmobile accident,

cy which applies to a car described on the Declarations Page, but only

regardless of the amount shown on the Declarations Page under "MEDICAL

those coverages provided by the other automobile policy.

PAYMENTS - EACH PERSON."
3

We won't pay for any injury under Part 2 or Part 4 or loss under Part 3
while any snowmobile is being rented or leased to any person or organization
other than you. Nor will we pay for these injuries or losses while any
snowmobile is being used in any sort of competitive event (such as a race,
jumping contest and so forth} or practice for that event. We won't pay for
these injuries or losses if there is other valid and collectible insurance
covering them.

PAC 220 (Ed WOP
LOSS PAYEE AND LIENHOLDER AGREEMENT
Payments for loss of or damage to a car covered under Part 1 HF >
CAR IS DAMAGED OR STOLEN} will be made to the person or organization shown on the Declarations Page as the "loss payee", These

Under this endorsement, the first sentence of IN YOUR CAR Under Who

payments will be made to the extent that the loss payee has a finan-

is Insured (Part 3! is changed to:

cial interest in the car.

You are insured while...

With respect to the financial interest of any lienholder*, this insurance

Under this endorsement, the second sentence of the IN SOMEONE ELSE'S

won't be invalidated because of your action or neglect or by any change

CAR provision under Who is Insured (Part 31 is changed to:

in the title or ownership of the car. Your conversion, embezzlement

Relatives living in your household are insured.
The description of "trailer" under What Cars Part 3 Cows is replaced by
the definition of "trailer" included in the above definition of "snowmobile/'

or secretion of the car is not covered, If you don't pay a premium when
due, the lienholder must pay it on demand.
We reserve the right to cancel or non-renew the policy at any time
as provided by its terms, but if we do, we'll notify the lienholder at

Under Part 4 (IF YOU ARE HIT BY A CAR WHOSE DRIVER DOESN1 HAVE

least 10 days before the coverage ends, as to the lienholder's finan-

PROPER INSURANCE! \\\e word "car" also includes snowmobiles, except

cial interest. We have the right to end this Agreement on the same

under What Cars Pan 4 Covers where it means only cars, trucks, or trailers

kind of notice.

as defined in that section.
In regard to this endorsement, the words "any relative living in your

If you don't send us proof of your loss within the time the policy requires, the lienholder must send proof to us within 60 days after that

household" are deleted from Who is Insured/Parr 41

time period, in the way the policy provides. The lienholder shall be sub-

Under What Cars Pan 4 Covers, the following paragraph is added:

ject to the provisions of the policy relating to appraisal, time of pay-

This part covers a snowmobile you own while it's being used by you

ment and time of bringing suit.

or by someone else who has your permission to use it. Snowmobiles

Whenever we pay the lienholder any amount for loss or damage under

you don't own are also covered, but only if you are using them (with

the policy while claiming that we have no liability to the insured, we

the owner's permission!. Otherwise, snowmobiles you don't own are

acquire, to the extent of the amount we have paid, the lienholder's

not covered. Neither are snowmobiles being used as taxis or cars for

legal status and its right to collect the debt on the car from you. Our

hire nor snowmobiles owned by or furnished for the regular use of

collecting our part of the debt doesn't interfere with the lienholder's

anyone other than you who lives in your household.

right to collect its part. Or, if we wish, we can pay off the debt (with
interest! and acquire the full lien.

The following phrases are deleted from SELNNSURERS under Losses We
Won't Pay For (Pan 41:
land motor vehicles operated on crawler treads or rails or used as places

Whenever we make any kind of payment under this policy, we can

*

make separate payments to each party at interest, provided we pro-

j !| /

tect the ownership interest of ail parties.

to live or as places of business; and
'Lienholder means a secured party, such as a bailment lessor, conditional
equipment designed for use off public roads (unless the accident happens

vendor, mortgagee or an assignee of any secured party.

on a public road!.
The insurance provided by this endorsement applies only to those coverages
for which a specific premium charge is shown on the Declarations Page.
The maximum amounts we'll pay under these coverages are the amounts
indicated in this endorsement or on the Declarations Page.

4
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COMPRIHINSWI COVIHAGI
P A C 2 2 1 (Ed 1/80)C
C O M P R E H E N S I V E COVERAGE DEDUCTIBLE

The following replaces the last sentence ot the thvtd pataqtaph o\
COMPREHENSIVE COVERAGE under Our Obligations Jo You *Pm U:
We'll pay up to $15 a day for these transportation costs up to a total

Under Comprehensive Coverage, an amount as stated in the Declarations
will be deducted from the amount of each loss. This deductible applies
separately to each car covered for Comprehensive under this policy. But

bill of $450.
SOUND (RECEIVING, RECORDING, REPRODUCING, OR
TRANSMITTING) EQUIPMENT

this deductible won't apply to damage to the car caused by:
1. fire or lightning;
2. smoke or smudge due to a sudden, unusual or faulty operation of
any fixed heating equipment servicing the place where the car is
kept; or
3. damage to or destruction of any vehicle °m which the car is being
transported.

The insurance provided under Part 11IF YOUR CAR IS DAMAGED OP. STOLEN)
only applies to loss or damage of permanently installed sound -receding,
recording, reproducing or transmitting) equipment. The equipment must be
installed in the dash or console opening specified by the manufacturer
of the car to be considered permanently installed. Theft Coverage for ail
sound (receiving recording, reproducing or transmmng/eqmpmenx is limited
to $1,000 less the Comprehensive Coverage Deductible.

f the policy also provides Collision Coverage, glass breakage caused by

CLAIM SETTLEMENT

ollision can be considered under the Collision provisions of the policy instead

Under How We'll Settle A Claim (Pan I) the first sentence under the

f the Comprehensive provisions, if you wish.

AMOUNT provision is replaced by the following:
Our limit of liability for damaged or stolen property will be the lesser of the:
1 . Amount stated in the Declarations;
2 . Actual cash value at the time of the loss; or
3 . Amount necessary to repair or replace with material of like kind

A C 22% (Ed 12/82/ U T A H

PECIAL STATE PROVISIONS

and quality as the property was at the time of the loss.
Our payment for loss will be reduced by any applicable deductible shown
on the Declarations.

MNGE IN "TRUCK" SPECIFICATIONS
CHANGES TO PART 2
ie trucks covered by the policy are four-wheel land motor vehicles with
me ton or smaller capacity. The truck can be used for personal pleasure,

CHANGE IN MEDICAL EXPENSES

'ming or in an insured's business as a craftsman. Trucks used for the

Under Our Obligations To You (Part 2), the MEDICAL AND FUNERAL

taUation, maintenance, or repair of furnishings or equipment are covered,

EXPENSES provision is replaced by the following paragraph:

t trucks used primarily for wholesale, retail, or for-hire deliveries are

If you've paid for this coverage (see the Declarations Page- we'll pay

t covered.

for all reasonable expenses for necessary medical and funeral servkes

IANGES TO PART 1

incurred within three years from the accident, and that resulted from

WING AND LABOR COVERAGE
5 following replaces the TOWING AND LABOR COVERAGE section under
- Obligations To You (Part 1):

the accident, providing that h is known that there will be future medical
expenses within one year of the accident. These expenses include
prosthetic devices, and necessary surgical, X-ray, dental, ambulance,
hospital and professional nursing services.

If you've paid for this coverage (see the Declarations Page}, we'll pay
for the towing charges and the cost of labor done at the scene of
a breakdown, up to a limit of $50.

~nO

n &

RIGHT OF RECOVERY
The following is added under Your Obligations To Us (Pan 21:
When we pay for a loss under Part 2, we get all rights of recovery

\\ we pay that person. wt! ate emitted \o gc\ batV \ t * onwum * «
paid from you.

\
1

against others up to the amount we have paid. Anyone insured under

ACTION AGAINST US

this part must:

Under Part 3, the following provision is deleted from the ACTION AGAINST 1

1. Not interfere with our right to recovery; and

US paragraph:

2o Do whatever is necessary to help us get our money back.

I

I

No person is entitled to include w% in any legal action against you 1

CHANGES TO PART 3

WHO IS INSURED

DEFENSE CLAUSE

Under Who Is Insweo 'Part 31 the persons insured while IN YOUR CAR I
also includes any person using your car with the permission of an adult I
member of your household, other than a chauffeur or domestic servant. I

The following replaces the LEGAL DEFENSE provision under Our Obligations

I

To You (Part 31:
INJURIES AND DEFENSE

1

The following is added to losses We Won't Pay For (Part 31'

I

If other persons claim that you or anyone else insured under this part
injured them or damaged their property in the accident, we can provide
a defense at our expense by counsel of our choice. We may make

We won't pay for death or injuries suffered by you or a household I

any investigation and settle any claim or suit that we decide is

resident caused by you or a household resident.

appropriate. Our obligation to defend any claim or suit ends when the
amount we pay for damages resulting from the occurrence equals
our limit liability.
SUPPLEMENTARY PAYMENTS
Under Our Obligations To You (Part 31 the following sentence is added to
the provisions for FIRST AID, BAIL BONDS, LEGAL DEFENSE, RELEASE
OF ATTACHMENT BONDS, JUDGEMENT (court costs and post-judgement
interest}, EXPENSES, and APPEAL BONDS:
This is a supplementary coverage which will be paid in addition to
the amount of liability shown for this coverage on the Declarations
page.

I

We won't defend you or a household resident in any suits brought I
against each other directly or indirectly by a third party.

I

CHANGES TO PART 4

I

SETTLEMENT

I

The following is added to the SETTLEMENT section under Your Obligavons I
To Us (Part 41
1
We have the right to any legal action allowable by law in our own I
name or in the name of the owner operator, (orbothi of the insured I
motor vehicle.

I

INJURIES NOT COVERED

1

Under How We'll Settle A Claim (Part 31 the following sentence is added

The following sentence is added under the CARS NOT INCLUDED section I

to the AMOUNT provision:

of Losses We Won: Pay For (Part 41'

I

- supplementary payments

We will not pay for losses under this part when coverage is denied or j

Supplementary payments, as shown under Our Obligations To You (Part

excluded under another part.

I

31 will be paid in addition to the amount of coveiage shown on the

ARBITRATION

J

Declarations page.
COOPERATION
The following is added to the COOPERATION provision under Your
Obligations To Us (Part 31
We agree that your failure to cooperate with us will not affect our
obligations under this policy to someone else. But not if that person

The following paragraph replaced the ARBITRATION paragraph under ho// *\
We'll Settle A ClS'nr iFert 41:
j *
If we and a covered person disagree onpolicy coverages and or amounts I
payable either party may make a written demand for arbitration. In I
this event, each party will select an arbitrator. The two arbitrators I
will select a third If they cannot agree within 30 days, eithe rmay 1
request that selection be made by a judge of a court having jurisdiction. I

6

* &

Each party will pay the expenses it incurs and share the expenses
of the third arbitrator equaffy. Unless both parties agree otherwise,
arbitration will take place in the county and state in which the covered
person lives. Local rules of law as to procedure and evidence will apply.
A decision agreed to by two arbitrators will be binding.

A highway vrhmte is under «nsutcd tl \hr \o\a\ btxMy mju?* VmWU^ ta«\i
of all bonds and insurance policies applying to an m\ury w causes ate
less than the limits shown for Part 4 on the Declarations Page

We won't have to make any payments under this coverage until all
the bonds and insurance policies which apply to the injury have been
used up in paying court judgments or settlements.
The following is added to Your Obligations to Us (Part 4/ under "settlement."

'AC 233 /Ed. 5/82)
tENTAL REIMBURSEMENT
you have paid for this coverage and have Comprehensive Coverage on
le car (see the Declarations Page), well pay your cost of renting a similar

You may not settle with anyone responsible for the accident without
our written consent.
The "trust agreement" under How We'll Settle a da ~ applies to this
coverage.

ind of car if a passenger car you own is out of use for more than 24
ours because of a collision or any loss covered by Comprehensive
overage, except theft of the car. If the car is stolen, you will receive
milar payments for transportation costs under OUR OBLIGATIONS TO

PAC 243 (Ed. hW)
OUT OF STATE INSURANCE

OU (PART 1). See that part of the policy for details.
While you're in another state, territory or province of Canada, in which
/e will only pay for rental costs for the time it would normally take to

the laws require non-residents to carry higher limits or other coverages

ipair or replace the damaged car. But we won't pay more than $15 a

than those provided by this policy, the limits and coverages of this policy

ay, up to a total bill of $450. Nor will we pay you more than you actually

will change to meet the requirements of those laws. Hov\ever, those limits

sent renting the car.

and coverages will be reduced to the extent that there's any other valid

hese rental payments are in addition to the maximum amounts shown

and collectible insurance which applies to the loss. Under no circumstances

ir Collision and Comprehensive coverages on the Declarations Page. No

is anyone entitled to receive duplicate payments for the same loss.

sductible applies to these rental payments.
DU must notify us, as soon as practicable, of any loss covered under
lis endorsement and furnish us with proof of the amount you spent for
•ntal of the car in a form and within a time we reasonably request.

PAC 280 (Ed. 1/80IE
ADDITIONAL AUTO ACCIDENT COVERAGE
We agree to pay the following benefits for losses eesu1: ~g direct,/ ano

'AC 240 (Ed 2/80/C
IUPPLEMENTARY UNINSURED MOTORISTS
USURANCE
he following paragraphs are added to Our Obligations To You (Pan 41.

independently of all other causes! if you or any eligible person are injured
while occupying a passenger car or truck with a one ton or smaller capacity,
not used in any business except farming, while a passenger in a car for
hire, or if you or your children are hit by a car, as long as the injury occurs
while this endorsement is in effect. For the purpose of this endorsement,
"eligible person" includes you and your unmarried children under age 18

The car which caused injury by hitting a person insured under this part

if they live in your household as shown on the Declarations Page; anyone

(or by hitting a car that person was occupying at the time of the

who becomes an eligible person after the effective date of this endorsement

accident) is an underinsured highway vehicle.

is automatically covered, and any of your children become ineligible when

A highway vehicle is any land motor vehicle or trailer. But not a farm

they marry or when they reach age 18.

type tractor or other vehicle designed for use mainly off public roads

If within 90 days after the accident any eligible person:

(while not on a public road), a vehicle run on rails or crawler-treads
or a vehicle used as a place to live or as a place of business.

loses both hands or both feet, or loses the sight of both eyes, we'll
pay $10,000.

If any loss covered by this endorsement happens, thr touted pet sou, \hei? •

Loses one hand and one foot, we'll pay $10,000.

practicable.

Loses either hand or either foot, we'll pay $5,000.

The injured persons, their beneficiary, or someone acting for them must

beneficiary, or someone acting for them must notity us as soon a<>

give us written proof of the loss (under oath, tf requested* and must authorize
Loses the sight of one eye, we'll pay $2,500.
If any eligible person dies as a result of the accident, we'll pay $10,000.
With regard to hands and feet, loss shall mean the entire and permanent

us to get copies of any medical reports or records we request.
The beneficiary of the insured is his or her spouse, and the beneficiary
of all eligible persons is the insured. The death benefit will be paid to the

amputation at or above the ankle or wrist joint.

above beneficiaries. If there aren't any beneficiaries at the time of payment,

With regard to eyes, loss shall mean the entire and permanent loss of sight.

the death benefit will be paid to the estate of the insured. If any benefit
of this endorsement is payable to anyone legally incompetent to release

The most well pay for multiple injuries from any one accident is the one
lighest amount that's applicable to the injury.
f any eligible person who is gainfully employed doesn't die or have any

our obligation, or if this payment is made to the estate of the insured, we
can pay such benefits, (up to S lfOOO/ to any relative of the insured or anyone
else we think is entitled to it. If we make this payment in good faith our

)f the above injuries, but is completely and continuously disabled within

obligations in this matter are completely fulfilled (to the extent of that

20 days after the accident and needs medical treatment, we'll pay that

payment).

jerson $60 a week during the period of disability, but only up to a limit
)f 52 consecutive weeks for any one accident.

Any of the "lump-sum" amounts for death, dismemberment, or loss of
sight will be paid as soon as we get written proof of the loss. After we

f any eligible person who isn't gainfully employed but provides ordinary

get proper written proof of the loss, we'll pay the disability benefits every

md necessary household and other services doesn't die or have any of

4 weeks during the time these payments are due. If an eligible person

he above injuries, and is completely and continuously disabled within 20

recovers during one of these 4-week periods, we'll pay the amount due

lays after the accident and needs medical treatment, well pay that person

as of that date as soon as we get proper written proof of the loss.

>30 a week during a period of disability but only up to a limit of 26

We can have an injured person examined as often as we reasonably require

:onsecutive weeks for any one accident.

while there is a claim. If the person dies, we can request an autopsy, where

We won't pay for any loss caused by suicide or a suicide attempt,

it is not prevented by law.

whether or not the eligible person is sane.

No person can take any legal action against us, until 60 days after proof

We won't pay for loss caused by disease (except pus forming infection

of loss has been filed with us, and unless they have fulfilled the terms

resulting from an accidental wound).

of this endorsement.

We won't pay for loss caused by any kind of war, rebellion, or

You can change the beneficiary of this endorsement without his or her

insurrection.

consent.

We won't pay for loss suffered by any member of the military services
of any country at war.
We won't pay for any injury which happens while an eligible person
is committing a crime or trying to avoid lawful capture or arrest by

PAC 294 lEd 1/80)
PERSONAL INJURY PROTECTION

the police, while intentionally causing injury or damage, or while driving
under the influence, as defined under applicable law, or any narcotic

The Company agrees with the named insured, subject to all of the

drug or alcohol.

provisions in this endorsement and to all of the provisions of the policy

The only policy provisions that apply to this endorsement are CHANGES
rt) THIS POLICY, CANCELLATIONS, ASSIGNMENT, and YOUR
AGREEMENT WITH US, all of which are found in the INTRODUCTION
)art of the policy.

except as modified herein, as follows:

Section I
Personal Injury Protection Coverage
The Company will pay personal injury protection benefits to or on behalf
of each eligible injured person for:
(a) medical expenses,
(b) work loss,
(c) funeral expenses, and
(d) survivor loss
with respect to bodily injury sustained by an eligible injured person
caused by an accident involving the use of a motor vehicle as a motor
vehicle.
Exclusions
This coverage does not apply:
(a) to bodily injury sustained by any person while occupying a motor
vehicle which is owned by the named insured and which is not
an insured motor vehicle;
(b) to bodily injury sustained by the named insured and any relative
while occupying a motor vehicle which is owned by a relative
and for which the security required by the Utah Automobile NoFault Insurance Act is not in effect:
(c) to bodily injury sustained by any person while operating the
insured motor vehicle without the express or implied consent
of the insured or while not in lawful possession of the insured
motor vehicle;
(d) to bodily injury sustained by any person injured while occupying
or, while a pedestrian through the use of any motor vehicle, other
than the insured motor vehicle, for which the security required
under the Utah Automobile No-Fault Insurance Act is in effect;
(e) to bodily injury sustained by any person, if such person's conduct
contributed to his injury under either of the following circumstances;
(1) causing injury to himself intentionally, or
(2) while committing a felony;
(f) to bodily injury sustained by any person arising out of the use
of any motor vehicle while located for use as a residence or
premises;
(g) to bodily injury due to war, whether or not declared, civil war,
insurrection, rebellion or revolution, or to any act or condition incident
to any of the foregoing;

(hi to bodrtt in\wy ttW\«nQ 1»om \y+ i*a«,w.u,i u%«. «%t*»*«
or other hazardous ptopctties o1 nuctcat m<itima\

(i) to bodily injury to any person who is entitled to payments or
benefits under the provisions of Utah's Workmen's Compensation
Law.
Definitions

When used in reference to this coverage:
"bodily injury" means bodily injury, sickness or disease, including death
resulting therefrom;
"eligible injured person" means
(a) the named insured or any relative who sustains bodily injury
caused by an accident involving the use of any motor vehicle;
(b) any other person who sustains bodily injury cajsed by an
accident while
(1) occupying the insured motor vehicle with the consent
of the insured, or
(2) occupying any other motor vehicle, other than a public or
ivery conveyance, operated by the named insured or a
relative, or
(31 a pedestrian if the accident involves the use of the
insured motor vehicle;
"funeral expenses" means funeral, burial or cremation expenses
incurred;
"insured" means the named insured, the spouse or other relative or
the named insured who resides in the same household as the named
insured, including those who usually make their home m the same
household but temporarily live elsewhere, or any person using the described
motor vehicle with the permission, either expressed or implied, of the
owner;
"insured motor vehicle" means a motor vehicle with respect tc which
(a) the bodily injury liability insurance of the policy applies and for
which a specific premium is charged, and
(b) the named insured is required to maintain security under the
provisions of the Utah Automobile No-Fault Insurance Act,
"medical expenses" means the reasonable expenses incurred for
necessary medical, surgical, x-ray, dental and rehabilitation services,
including prosthetic devices, necessary ambulance, hospital, and nursing
services, and any nonmedical remedial care and treatment rendered in

accordance with a recognized religious method of healing; however, it does
not include expenses in excess of those for a semi-private room, unless
more intensive care is medically required.
"motor vehicle" means any vehicle of a kind required to be registered
with the Division of Motor Vehicles of the Utah State Tax Commission
under Title 4 1 - M 9 , Utah Code Annotated 1 9 5 3 but excluding
motorcycles;
"named insured" means the person or organization named in the
Declarations;

Omits of liability
Regardless of the number of persons insured, policies or bonds applicable,
claims made, or insured motor vehicles to which this coverage apples,
the Company's liability for personal injury protection benefits with respect
to bodily injury sustained by any one eligible injured person in any one
motor vehicle accident, is limited as follows:
V the maximum amount payable for medical expenses will not
exceed $2,000;
2. the maximum amount payable for work loss is

"occupying" means being in or upon a motor vehicle as a passenger or

(a) eighty five per cent of any loss of gross income and earning

operator or engaged in the immediate acts of entering, boarding or alighting

capacity, not to exceed the total of $ 150 per week;

from a motor vehicle;

(b) $12 per day for inability to perform services for his

"pedestrian" means any person not occupying or riding upon a motor
vehicle, other than any person occupying or riding upon a motorcycle;
"relative" means a spouse or any other person related to the named
insured, by blood, marriage or adoption (including a ward or foster child)
who is a resident of the same household as the named insured, or who
usually makes his home in the same household but temporarily lives
elsewhere;
"survivor loss" means compensation on account of the death of the
eligible injured person;
"work loss" means (a) loss of income and loss of earning capacity by the
eligible injured person during his lifetime, from inability to work during a
period commencing three days after the date of the bodily injury and
continuing for a maximum of 52 consecutive weeks thereafter, provided
that if such eligible injured person's inability to work shall so continue
for in excess of a total of two consecutive weeks after the date of the
bodily injury, this three day elimination period shall not be applicable; and
(b) an allowance for services actually rendered or expenses reasonably
incurred for services that; but for the bodily injury, the eligible injured

household;
3. the maximum amount payable for funeral expenses shall not
exceed 1,000;
4. the amount payable for survivor loss is $2,000 and is payable
only to natural persons who are the eligible injured person's
heirs;
5. any amount payable by the Company under the terms of this
coverage shall be reduced by the amount paid, payable, or required
to be provided on account of such bodily injury
(a) under any workmen's compensation plan or any similar statutory
plan other than Utah's Workmen's Compensation plan,
(b) by the United States or any of its agencies because of his or her
being on active duty in the military services,
(ci under any applicable deductible set forth in this endorsement or m
the policy to which it is attached.
Conditions
A. Action Against Company. No action shall lie against the

person would have performed during his lifetime for his household

Company unless a condition precedent thereto, there shall have

commencing three days after the date of the bodily injury and continuing

been full compliance with all the terms of this coverage.

for a maximum of 3 6 5 consecutive days thereafter, provided that if such
eligible injured person's inability to perform such services shall continue
for in excess of 14 consecutive days after the date of the bodily injury,
this three day elimination period shall not be applicable.

B. Notice. In the event of an accident, written notice containing
particulars suffirient to identify the eligible injured person, and
also reasonably obtainable information respecting the time, place
and circumstances of the accident shall be given by or on behalf of

Policy Period; Territory

each eligible injured person to the Company or any of its

This coverage applies only to accidents which occur during the policy

authorized agents as soon as practicable. If any eligible injured

period and within the United States of America, its territories or

person, his legal representative or his survivors shall institute legal

possessions, or Canada.

action to recover damages for bodily injury against a person or
organization who is or may be liable in tort therefor, a copy of the
summons and complaint or other process served in connection with

10
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Company by such eligible injured person, his ltg«l
representative, or his survivors.

C. Medical Reports; Proof of Claim. As soon as practicable the

*|wc*d pmrmm tfta* t«ur«* <fc*4k«v« torn*** W « • %m»
elements ot toss undet \his or any simrtat msmenc*.
h the event the eligible injured person who is a named "insured.

eligible injured person or someone on his behalf shall give to the

a relative, or who is injured in an accident involving the use ot an

Company written proof of claim, under oath if required, including

insured motor vehicle, has other similar insurance available and

full particulars of the nature and extent of the injuries and

applicable to the accident, the maximum recovery under all such

treatment received and contemplated, and such other information

hsurance shall not exceed the amount which would have been

as may assist the Company in determining the amount due and

payable under the provisions of the insurance providing the highest

payable. The eligible injured person shall submit to physical and

dollar limit, and the Company shall not be liable for a greater

mental examinations by physicians selected by the Company when

proportion of any loss to which this coverage applies than the hmrt

and as often as the Company may reasonably require.
D. Subrogation. In the event of any payment under this coverage,

of liability hereunder bears to the sum of the applicable limits of
lability of this coverage and such other insurance.

the Company is subrogated to the rights of the person to whom or

h the event that an eligible injured person, other than a named

for whose benefit such payments were made, to the extent of such

insured, relative, or a person who is injured in an accident

payments, and such person must execute and deliver instruments

involving the use of an insured motor vehicle, has other similar

and papers and do whatever else is necessary to secure such

insurance available and applicable to the accident, the coverage

rights. Such person shall do nothing after loss to prejudice such

provided under this endorsement shall be excess over such other

rights.

nsurance.

E. Reimbursement and Trust Agreement In the event of any
payment to any person under this coverage;
1. the Company shall be entitled to the extent of such
payment to the proceeds of any settlement or judgment
that may result from the exercise of any rights of recovery
of such person against any person or organization legally
responsible for the bodily injury because of which such
payment is made; and the Company shall have a lien to the
extent of such payment, notice of which may be given to

Section II
In consideration of the coverage afforded under Section I and the
adjustment of applicable rates:
(a) Any amount payable under the Protection Against Uninsured
Motorists Coverage shall be reduced by the amount of any
personal injury protection benefits paid or payable under this or any
other automobile insurance policy because of bodily injury
sustained by an eligible injured person;

the person or organization causing such bodily injury, his

(b! any Automobile Medical Payments Coverage afforded under this

agent, his insurer or a court having jurisdiction in the

policy shall be excess insurance over any personal injury protection

matter;

benefits paid or payable under this or any other automobile

2. such person shall hold in trust for the benefit of the
Company all rights of recovery which he shall have against

insurance policy because of bodily injury sustained by an eligible
injured person.

such other person or organization because of such bodily

Section HI

injury;

The premum for the policy is based on rates which have been established

3. such person shall do whatever is proper to secure and shall
do nothing after loss to prejudice such rights;
4. such person shall execute and deliver to the Company
instruments and papers as may be appropriate to secure
the rights and obligations of such person and the Company
established by this provision.

in reliance upon the limitations on the right to recover for damages imposed
by the provisions of the Utah Automobile No-Fault Insurance Act. In the
event a court of competent jurisdiction declares, or enters a judgment the
effect of which is to render, the provisions of such act invalid or
unenforceable in whole or in part, the Company shall have the right to
recompute the premium payable for the policy and the provisions of this
endorsement shall be voidable or subject to amendment at the option of the
Company.

)NAL PERSONAL INJURY PROTECTION SED LIMITS
J that the Persona! Injury Protection Endorsement (Utah) (Form
294) is amended as follows, but only with respect to any
layable thereunder because of bodily mjuy to and eligible injured
o is a named insured or relative,
th respect only to any amounts payable by the Company in
cordance with the Utah Automobile No Fault Insurance Act
rsonal injury benefits, the Limits of Lability provision of the
rsonal injury Protection Endorsement (Utah), PAC 294, shall be
;reased as stated herein for the selected option designated) in the
jclarations by Identification of the appropriate Additional
j
rsonal injury Protection Coverage Option 1,2,3,4,5,6,7,8,9,
0:

$10 000

*«>SO p« pwioo
pet week

$25,000

$550 per person
per week

$25,000

$550 per person
per week

With respect to survivor loss under Additional Personal Injury
Protection Option 9 or 0, the Limits of Liability provision of the
Personal Injury Protection Endorsement (Utah), PAC 294 shall be
increased to $5,000 for Option 9 and $10,000 for Option 0
This endorsement is subject to all terms and provisions of the
Personal Injury Protection Endorsement (Utah) not expressly
modified herein

PAC 2 9 7 (Ed J/801
DESIGNATED INSURED
PERSONAL I N J U R Y PROTECTION

Personal Injury Protection
Medical Expenses
Per Person

Work Loss

Per Accident

85% of Work Loss

Not to Exceed

Not to Exceed

(including PIP

(Including PIP

Coverage, PAC 294)

Coverage, PAC 294)

$ 5 000

$250 per person

It is agreed that each individual shown on the Declarations Page as an
insured shall be a named insured for the purposes of the coverage given
by the Persona! Injury Protection Endorsement and the Additional Personal
Injury Protection Endorsement indicated by the entry of a specific premium
charge on the Declarations Page

per week
$ 5,000

$350 per person
per week

$ 5.000

$450 per person
per week

$ 5,000

$550 per person
per week

$10,000

$250 per person
per week

$10,000

$350 per person
per week

$10,000

$450 per person
per week

PAC 7 0 9 (Ed 1/801
PUNITIVE DAMAGES
It is agreed that
We won't pay for damages assessed as punitive exemplary or vindictive
regardless of any other provisions of this policy

K
\2 (Ed 6/82)

P A C 1 6 7 1 lEc 180)8

DMENT OF TERMINATION PROVISIONS

MOTOR HOMES

ving paragraphs replace the first sentence of the second paragraph

The coverages described in Part 1 (IF YOUR CAR IS DAMAGED OR STOLEN

WCELLATION provision in the INTRODUCTION of the policy:

also apply to a Motor Home described on the Declarations Page.

want to cancel the policy and if the policy has been in effect

The policy applies to direct or accidental loss of or damage to the Motor

;s than 60 days, or if this policy covers more than four cars, we'll

Home, including equipment and accessories built into it or which are usual

you a written notice at least 10 days before the policy will be

for a car or truck. But we won't pay for radio or TV antennas or equipment

lied.

designed to provids extra living area while the Motor Home is off a

ving paragraphs do not apply to policies insuring more than four

highway. Nor will we pay for loss to personal property in or on the Motor
Home,

policy has been in effect for 60 days, we will only cancel it if:

This endorsement doesn't apply if the Motor Home is or becomes subject
to any legal encumbrance (such as a purchase agreement or mortgage)

u don't pay a premium or premium installment when required,
j'll send you a written notice at least 10 days before the policy

which isn't described in the policy. Nor does it apply to damage to tires
unless caused by an accident covered under this policy.

II be cancelled;
You only have the coverages for which specific premium charges are shown
ur driver's license lor that of any other driver either living in your

on the Declarations Page. For each coverage, we won't pay more than

iseholdor regularly using your carl'has been suspended or revoked,

the amount for the coverage shown on the Declarations Page.

ing the policy period. We'll send you a written notice at least
days before the policy is cancelled; or
2 policy was obtained through fraud or material
representation. (This does not waive our right to void the policy
r

hese reasons y We'll send you a written notice at least 20 days

)re the policy will be cancelled.
ig paragraphs are added to the INTRODUCTION of the policy.
jcide not to renew the policy, we'll send a written notice to
four address las shown on the Declarations Page! at least 30
fore the policy is to expire. We and you agree that the mailing
lotice is proof that you were properly notified.
>nd you a renewal notice and you fail to pay the renewal
i, your policy expires as of the due date. No further notices
ent you.
', if you decide to insure any car covered by this policy with
lolicy issued by some other insurer, coverage on that car under
y will stop as of the effective date of the other insurance.

2 1 0 5 lEd I80>B

PAC 2120 / ' '

OMIZED VEHICLES BUY-BACK

LIMITATION OF PERSONAL INJURY PROTECTION

asses We Won't Pay for (Pan H the CUSTOMIZED VEHICLES'section

The following condition replaces the Policy Period; Territory provision

it apply to customized features which are permanently installed.

contained in the Utah Personal Injury Protection Endorsement0

How We'll Settle A Claim (Pan II, the first sentence under the

Policy Period; Territory

VT provision is replaced by the following:
1

maximum amount we are responsible to you for is the actual

This coverage applies only to accidents which occur during the policy period
and within the State of Utah.

h value of the damaged or stolen property at the time of the
i (taking into account the fact that it may no longer be new), up
he stated value, minus the amount of the deductibles, shown
the Declarations Page for these coverages.
verage applies only to the vehicle with customized features which
jorted to the company. These customized features must be
lently installed in or on the car shown on the Declarations and

PAC2219A/&/ W/81IG
STACKING OF COVERAGES PROHIBITED

ed by a specific premium charge.
The following replaces the "more than one car" provision under "How fieii
Settle a Claim" for Parts 2, 3, and 4, and is added.
1 . to the "more than one car" provision under 'How We'!>Senle s Clam
for Part 1; and
2 . to the 'limits of Liability" section of the no fault endorsement
Regardless of the number of cars to which this policy applies, if you or
any other person insured under this policy are in an accident while in a
car covered by this policy, we won't pay more than the limit of applicable
coverages for that particular car (as shown on the Declarations Page)
Regardless of the number of cars to which this policy applies, if you or
other insured persons are in an accident while in a car that is not covered
under this policy or while a pedestrian, we won't pay more than the limits
of applicable coverages which you have on any one of your cars (as shown
on the Declarations page). In neither case can coverages on other cars
insured by us be added to or stacked upon the coverage of the particular
car involved

ling Clause
xJorsements in this booklet whose numbers appear on the Declarage are subject to the Declarations and other terms of the policy
nt with them. They form a part of your policy.
tial Property and Casualty Insurance Company

Secretary

President

tial General Insurance Company

Secretary

President

easy,
reading

policy
Prudential Property and Casualty Insurance Company
Prtdential General Insurance Company
subsidiaries of I V P jd^na 1 In^ance C"n„iT» c* An

PAC 186 Ed 9/80

a

n o w to use vo J : easy
lamSly a u t o policy

reading

This package contains your Easy Reading Family Auto
Policy from Prudential Property and Casualty Insurance
Company or Prudential General Insurance Company.
Let's take a look at the whole package.
If this is a new policy, you will find a Declarations
Page included with the package. If you are presently
insured with us, this new Easy Reading Family Auto
Policy replaces your current policy. Please detach the
Declarations Page or Continuation Certificate from your
current policy and slip it in your new policy. This page
summarizes the coverages and the amounts of these
coverages you have on each of your cars. It is an
important part of your policy and should be kept with
the policy where you can easily refer to it.
The application you received is also a part of the
policy and should be kept with it.
If this is a new policy, the package will also contain a
billing statement which tells you how much (if anything) you still owe us for this insurance. We urge you
to pay your premium promptly (using the enclosed
envelope) since your policy will be cancelled if the
premium is not paid when due.
The main part of this package is the policy, itself. We
urge you (and anyone else in your family who drives
any of your cars) to read it carefully You will find it
sasy to read and understand. It describes what protection you have:
If Your Car Is Damaged Or Stolen .. .;
// You Are Injured In A Car Accident...;
If You Injure Others Or Damage Their
Property ...; and
If You Are Hit By A Car Whose Driver Doesn't
Have Proper
Insurance...

This package also includes the ENDORSEMENT BOOKLET. This booklet contains most of the endorsements
we offer in your state. These endorsements add to or
change parts of the policy. These changes may be
necessary to conform to the laws of your state or to
new programs we've implemented. Or they may
provide optional coverages you've paid for. Only those
endorsements whose numbers appear on your Declarations Page or most recent Continuation Certificate or
Endorsement Certificate are a part of your policy.
These endorsements are very important and should be
kept with the policy.
If this is a new policy, the package also contains your
Claim Reporting Brochure and Claim Telephone Directory. If you are.presently insured with us, you received
your Claim Reporting Brochure and Claim Telephone
Directory with your original policy. The Directory has
the telephone number of the claim office in your area.
The Brochure contains instructions on what to do if
you have an accident. We strongly recommend that
you put this Claim Brochure in your glove compartment
so that you have it with you if you need it.
If you have any questions about your coverages or if
you want to add to or change any part of your policy
in the future, please give us a call. If this is a new
policy, you will find a brochure which will give you the
telephone number of our Policyholder Service Department for your area included with this package. If you
are presently insured with us, you received the Policyholder Service number with your original policy. We
will be happy to help you in any way we can.
Thank you for letting us serve your auto insurance
needs. Safe driving!
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1979, Prudential Property and Casualty Insurance Company
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you will receive a Continuation Certificate ips^ad <A a
Declarations Page When changes are made to sour
policy, we will send you an Endorsement Certificate
\

the policy is a contract
This policy is a contract between you and us
Throughout this policy, when we refer to "you," we
mean \ou, the person shown as the named insured on
the Declarations Page of this policy, and your spouse,
if he or she lives in your household When we refer to
w e ' or "us," we mean Prudential Property and
Casualty Insurance Company or Prudential General
lnsu r ance Company

endorsements

our agreement

policy area

In exchange for the premium paid, we agree to pay for
losses as described in this policy In making this
agreement, we are relying on the accuracy of the
statements you made on the application for this policy.
Because of the importance of your statements on the
Application, it is made a part of this policy

d e s c r i p t i o n of this policy
Mcst of this policy describes the protection provided
// your car is damaged or stolen.. .;
If you are injured in a car accident. ,
If you injure others or damage their property .., and
If ycu are hit by a car whose driver doesn't have
proper insurance

declarations page
The Declarations Page is a very important part of this
policy It lists you as the named insured and also
describes the cars this policy covers Refer to the
Declarations Page to see which parts of the policy
app'y and what amount of insurance you have under
each part for each of your cars Parts which apply
S^JW premium charges under them on the
Dec'arations Page

continuation certificate
endorsement certificate
V\ n en this policy refers to the Declarations Page, we
a sc mean your most recent Continuation Certificate or
Encorsement Certificate When your policy is renewed,

The endorsements are another part o* this po!ic\ Only
those endorsements whose numbers appear on *Ke
Declarations Page are a part of your policy They add
to or change parts of the policy These charges nay
be necessary to conform to the laws cf your state or
to new programs we've implemented Or they ma,
provide optional coverages you've paid for
This policy covers only losses within the Un»ted States
of America, its territories or possessions, o r Ca r aca
or while a car is being transported b e ^ e e " these
places

policy p e r i o d
This policy covers only losses during the poky
period—the period of time the policy is in elect This
period can be found on the Declarations Page If the
policy is canceled however, the cancellation date
becomes the end of the policy period At the enc of
the policy period, if we consent and you pay the
proper premium, the policy will be renewed for
another period If you don't pay the renewal premium
v\hen required, your coverage will e n d on the date the
renewal payment was due

premium adjustment for change
of cars
If you get rid of a car, replace it cr get an additional
one, any necessary adjustment in tne premium AIII be
made as of the date of the change n ownership

cancellation
If you want to cancel this policy, notify i s in i\nt.ng of
the future date on which you want it cance!eo c r
simply return the policy to us If you re entitled to a
premium refund, that refund will be calculated
according to our standard short rate table Tha' means
that we'll keep the premium for the t«me the policy
was in effect, plus a service charge The prem^m

,(V2,<?&
i\0^

/iill be sent to you as soon as practicable after
>ive >our notice of cancellation
ant to cancel this policy we II send you a
notice at least 10 days before the date on
he poky will be canceled unless your state
s Tare advanced notice (as shown in the
ementsf Well mat! the notice to your address
,\n on the Declarations Page We and you
Jtat the mailing of this notice is proof that you
roperly notified. We'll keep only the premium for
e the policy was in effect and we'll refund any
e remaining Any refund due will be sent to you
n as practicable on or after the date of
lat on But coverage ends on the date given in
men notice and not on the date you get the
im refund
3t changes in cancellation and renewal provisions
ir state can be found in the endorsements

ifying us if you
e an accident

O'fjctf Of r i p u s e n t a t i . o

But Uu» t< r r ^ ot U u \ \n nv

a^e automatically changed to conform to the statutes
of the state in which you live

assignment
v

ou can't sign this policy over to anyone else wit^c JT
our written approval However, if you or your spouse
dies this policy will provide the survivor and the legal
representative of your estate (but only while acting as
such) with the same coverages that you had Anyone
who has proper custody of the car is covered as if he
or she were a relative living in your household unt a
legal representative is appointed

your agreement w i t h us
By accepting this policy you agree that
the statements on the Application and Declarations
Page are accurate
this policy is issued relying on the accuracy of
those statements and
this policy as witten contains all the agreements
that exist between you and us

f

persons insured under this policy are involved in
accident or if the car is stolen or damaged, they
meone acting for them must get in touch with us
ion as practicable Please call us at the Claim
rhone Number shown in the information you got
this policy This information is not a part of this
y but it does contain important directions for
rting a claim We'll want to know the names and
esses of people who were involved and anyone
who witnessed the accident We'll also want to
N. the details of the accident or theft If the car is
an, the insured must aiso promptly notify the
:e If any persons insured under this policy are
rg sued, those persons must immediately send us
legal documents received by them or their legal
resentatives.

langes to this policy
changes can be made to any part of this policy
*ept b\ endorsement signed by our authorized

This isnt a complete and valid contract w thout an
APPLICATION and DECLARATIONS PAGE properly filled
out

Prudential Property and Casualty Insurance Company

/

Secretary

Cs

President

Prudential General Insurance Company

Secretary

President

t o w i n g and labor c o v e r a g e
If you ve paid for this coverage (see the Declare* ?rs
Page) we II pay for towing charges and the cost o*
labor done at the scene of a breakdown up to t>~e
limit shown for this coverage on the Declarations
Page

p r o t e c t t h e car

cir o b l i g a t i o n s t o y~ • -pc.ri 1}
ollision coverage
you've paid for this coverage (see the Declarations
age), we II pay for accidental damage to a car,
icluding its equipment if it is involved in a collision
;ith another object (such as another car, a tree or a
icycle) or rolls over

:omprehensive coverage
f you've paid for this coverage (see the Declarations
'age), we'll pay for any direct and accidental loss of
ir damage to a car, including its equipment, caused by
mything other than collision For example glass
breakage (even if the glass is broken in a collision),
osses caused by theft, fire, flood, hail, earthquake,
vandalism, collision with a bird or animal, and so forth
We'll pay up to $100 for damage caused by fire or
ightnmg to any personal property belonging to you or
3 relative living in your household while the property is
n or on a car covered by this policy
f the car is stolen, we'll reimburse you for your
ransportation costs until the car is back in use or until
/ve offer to pay for the loss Transportation costs will
3e covered beginning 48 hours after the theft has been
-eported to the police and to us We II pay up to $10 a
Jay for these transportation costs up to a total bill of
5300
We'll also pay general average and salvage charges
for which you, as owner or driver of the car are held
legally respons ble

After an accident you have to protect the car frcm
further damage whether or not the ace dent is
covered by this policy If you don t, any res jit n g
damage won't be covered by this policy We II C5> any
reasonable costs you incur doing this

proof of loss
Withm 91 days a*ter the loss or accidert, you ^a.e to
give us witten proof of your loss in a form containing
any inforniation we reasonab'y request If we reauest
you must show us the damaged property ana g \e us
a statement under oath

right of recovery
If we pay for a loss under this part we have tKe r igrt
to gef back the amount we paid from anyone
responsible for the loss excep1 persons msured ^ n der
th s p a l Anyone insured under this policy nus* *elp
us d" this in any reasonable way we ask No one
insured under this policy may do anything to i n h e r e
with this right
If the damage to or loss of the car was causes b\
someone \ou hired to transport the car for \ou v.e II
pay \ou for the damage or loss
Then we have tne right to get back what we pa z r cu
f r c r t h e pe r scn hired to transport the car

cooperation
Anvc r e insured under this part must cooperate w th i s
in ar\ way we nay reasonably request in se^ p g
losses under t h is part Cooperation includes c~e"dpg
hearrgs and t r a's helping in su ng others w u c are
responsible for the accident g wirg evidence he ping
us cer witnesses to attend a trial and so on l f anyone

niarny maKes any payments assumes an\
gallons or incurs any expenses except for first aid
thers at the scene of the accident or for
sonable expenses incurred to protect the car from
her damage, we won't be responsible for
ibursement

tion against us
one insured under this part may take any legal
ion agamst us until 30 days after they ve given us
tten proof of loss and only if all obligations under
> policy have been fulfilled.

pulled by a passenger car I h e \WHHM can hv UMMI

with a passenger car or a truck as described above
but it cant be used with any other kind r»1 car tor
business This part doesnt cover home office sure
display or passenger trailers
You must let us know withm 30 days a^er you acquire
ownership of the new car that you wan: it insured
under this policy and not under some m e r policv
issued by us, or it will not be covered A'! your other
passenger cars, trucks and trailers as cesenbed above
must be insured with us for this part tc cover the
additional car

fv-t c a r s p o i t 1 c o d e r s

ars described on the declarations
age
is part covers all cars for which a premium charge
r these coverages is shown on the Declarations
jge

^placement cars
dunng the current policy period, you acquire
/vnership of a passenger car or a truck with a one
in or smaller capacity, not used in any business
xcept farming, to replace a car covered under this
art, the newly acquired car is automatically covered
nder this part for the remainder of the policy period
he new car has the same coverages as the old car
lad For example, if the old car wasn t covered for
Collision, neither is the new car

additional cars
f, during the current policy period, you acquire
ownership of another car in addition to those
described as covered under this part, this part covers
the new car too The new car has the same
coverages as any of your old cars had For example, if
you already have one car covered for Comprehensive
and another covered for Collision and Comprehensive
(neither for Towing and Labor), the new car is covered
for Collision and Comprehensive but not for Towing
and Labor But tne new car has to be a passenger car,
a truck as described above or a trailer designed to be

substitute cars
If you can't use one of your own cars because it is
being serviced breaks down, or is damaged in an
accident, this part covers a car you bcrow (with tne
owner's permission) to use temporary while your car
is being repaired or replaced The boro.ved car has
the same coverages the car that's out c' service has
If the car that s out of service is cover£d for CoiitS on
and Comprehensive, so is the borrowed car

v ho is insured {part 1)
in y o u r c a r
You are insured while using a car this part covers Any
person or organization you give permission to use this
car (other than persons or orgamzat ors in the
automobile business) is insured, as lo*g as they use it
in the way you intended when you ga.e them
permission

in someone else's car
You and any relative living in your hcusehold are also
insured while using a passenger car cr trailer as
described above, which is owned b\ someone else cr
any organization when it is reasonat e to expect that
the owner has given permission to use it and it is
used in the way intended by the ower This nonowned passenger car or trailer has tie same
coverages as any one of your cars But there is no

verage for cars regularly used by you or such
latives

value has increased because of its age

B'II only pay that part of a loss caused by damage to
theft of a non-owned car that is excess over the
lount payable under any other insurance which
vers the loss And we won't pay more than $500 for
oss to a non-owned trailer

Motor homes including their equ'p~ent and
accessories built into them or usuai for a car or f JCV
radio or TV antennas or equipment cr personal
property in or on the Motor Home

s s e s w e w o n ' t pf«v f o r ( p a r t 1)

*rs w e w o n ' t cover
5 won t pay for damage to or loss of any of the
lowing cars without endorsement

*rs for hire
rs used as a taxi or car for hire (But this does not
an a car pool)

motor homes

customized vehicles
We won't pay for damage to or loss of any furnisn rgs
carpeting, custom installed height extending roofs
custom paint, custom painted winco.vs custom mura's
graphics or other custom applied designs or equipment
of a type available from the manufacturer of the
vehicle or elsewhere (whether done at the time o'
purchase or at any time thereafter) which is a part of
your insured car

impers

racing

/ camper, office, or camper unit store or d-splay
e body designed to be attached to a vehicle,
ether or not attached at the time of loss, if the
nership or use of the unit has not been reported to
company and the required premium has not been
d

We wont pay for damage to or loss of any car
covered under this Part if the danage or loss was
caused while the car was being used in any sort of
competitive event (such as a race or rally) whether or
not for pay, or practice for that event

creational vehicles
reational vehicles or equipment desigred for use
nly off public roads, whether licensed for road use
lot (such as dune buggies, snowmobiles, golf carts,
errain vehicles, etc)

)torcydes f motorscooters,
)peds

auto business
We won't pay for damage to a car you dont own if
you're using it in any kind of automobile business
(such as selling repairing servicirg storing or parkmg
cars)

w e a r and t e a r

orcycles, motorscooters or mopeds whether or not
stered and licensed for road use

We won't pay for wear and tear freezing or
mechanical or electrical breakdown or failure uniess it
results from the theft of the car djnng the policy
period

cing cars

tires

s which have been customized, modified or
icturally altered for use in any kind o* racing
ipetition, whether or not for pay

tique cars
car which is 25 years old or older and whose

We won't pay for loss to tires unless the loss is
caused by fire, vandalism, malicious mischief, then or
unless the loss is caused by an accident covered
under this policy

rs n o t d e s c r i b e d o n t h e
cfarations page
won't pay for any damage to or loss of a
senger car, truck or trailer as described above that
own but that isn't shown on the Declarations
e. Nor will we pay for any damage to or loss of a
stitute car, truck, or trailer not shown on the
iterations Page, or a replacement or additionally
ui-red car if the insured has purchased insurance
any of these cars from another company.

atives and regularly used cars
won't pay for loss of or damage to a car (not
ered under this part) owned by a relative living in
r household. Nor for a car (not covered under this
t} which you don't own if it is regularly used by you
such relatives.

ar
won't pay for any damage caused by war.

we w paid you for it or replaced A. ,\e run '<van <« \ u
you. along with payment tor any damage Jesuitic;
from the theft If we pay for any property or pay 'or »ts
replacement, we may keep it. But you can't require us
to assume the ownership of damaged property We
may settle a claim either with you or with the owner
of the property.

appraisal
If you disagree with us over the amount of the loss
either of us may demand an appraisal within 50 days
after you give us written proof of ycur loss. In that
case, each of us will select a qualified appraiser. The
two appraisers will select an umpire. Each acpraiser
will then state both the actual cash value and the
amount of the loss. If they disagree, they'll submit the-'
differences to the umpire. A decision in writing of ao,
two of these three persons will determine the amcunt
of the loss. Each of us will pay our own appraiser and
we'll share equally the other costs of the appraisal
and of the umpire.

clear contamination
won't pay for any damage caused by radioactive
tamination.
i w w e ' l l s e t t l e a c l a i m ( p a r t 1)

nount
ier this part, the maximum amount we are
ponsible to you for is the actual cash value of the
naged or stolen property at the time of the loss
cing into account the fact that it may no longer be
w), minus the amount of the deductibles shown on
Declarations Page for these coverages. If you're in
ollision with any other car we insure (under another
icy), the deductible doesn't apply. But if two or
re cars owned by you and insured under this part
lide, the deductible applies separately to each car.

>w w e may settle the claim
} may pay for the loss in cash or repair or replace
i damaged or stolen property with material of the
me kind and quality as the property was at the time
the loss. If the stolen property is recovered before

more than one car
If more than one car is insured under this par. these
coverages apply separately to each car. Eacn car has
a separate deductible applied to it (as shown on the
Declarations Page). A car and a trailer attached to it
are considered under this part to be two ca*s with tw-c
separate deductibles.

other insurance—your car
If there is other insurance which covers damage to cr
theft of a car covered under this part, we'll pay cur
prcportionate share of the loss.

other insurance—someone else's
car
In the case of a car you don't own. including suosttute
cars, well pay only that part of a loss caused by
damage to or theft of the car that is excess o\er the
amount payable under any other insurance t^at covers
the loss. We'll only pay if you have this coverage en
any of your own cars we insure.

This part covers ail cars •:- which premium charge for
this coverage is shown c r :he Declarations Page.

replacement cars
If, during the current polio, period, you acquire
ownership of a passenger car or truck with a one ton
or smaller capacity, not used in any business except
farming, to replace a car covered under this pan, the
newly acquired car is automatically coverea under this
part for the remainder of r e policy period The new
car has the same coverages as the car it replaced.

medical and funeral expenses
If you've paid for this coverage (see the Declarations
Page), we'll pay for all reasonable expenses for
necessary medical and funeral services incurred within
one year from the accident. These expenses include
artificial limbs and necessary surgical, X-ray, dental,
ambulance, hospital, and professional nursing services.
y i -

;

.

. •*$••»

•••."*.,

•.

•;..'

'-•-'.

, . - , - « * n "

-r.

-

notify us
Anyone insured under this part who is injured or
someone acting for the injured person must notify us
as soon as practicable. If we think necessary, we can
require written statement (given under oath) of the
details of the accident and expenses incurred.

medical records
Injured persons or someone acting for them must
authorize us to get medical reports and records as
often as we may reasonably require. Injured persons
must also let our doctors examine them as often as
we may reasonably require.

action against us
No one insured under this part may take any legal
action against us unless all obligations under this
policy have been fulfilled.

cars described on the declarations
page

additional cars
If, during the current polic; period, you acquire
ownership of another passenger car or a truck as
described above in additic- to those covered under
this part, this part covers r e new car, too. The new
car has the same coverage as any of your old cars
had For example, if you a 'eacy own two cars, one of
which is covered for mec'.ca! expenses and one of
which is not, the new car ,\ou!d be covered for
medical expenses under r»s part. But you must let us
know within 30 days after you get the new car that
you want it insured under :~;s policy and not under
some other policy issued :v us. All your other
passenger cars and trucks as described above must
be insured with us for the acditional car to be covered
under this part.

trailers
This part covers all traile-s vou own that are designed
to be pulled by a passen:e r car. The trailer r a y be
used with a passenger c = ' or a truck as described
above, but it may not be usee with any ether kind of
car for business. This par. a;so covers farm equipment
pulled by a truck with a c~e ton or smaller capacity,
not used in any business except farming.

substitute cars
If you can't use one of yc-r own cars because it is
being serviced, breaks dc/.n. or is damaged in an
accident, this part covers 3 car ycu borrow (with the
owner's permission) to use temporarily while your car
is being repaired or replaced The borrowed car has

the same coverage under this pan the car thai is out

Sv»r-r a c t i o n of a u » k > t u r ^ v « r g in your h u u i . t l i u l i i w h o

of service has.

reasonably believes he or she has the owner's
permission to use the passenger car or trailer and is
using it in the way intended by the owner.

you and f a m i l y m e m b e r s —
in y o u r car
You and any relative living in your household are
insured while occupying a car covered under this part.
If you die in a car accident, any relative who was
living in your household at the time the accident
occurred is insured under this part.

— i n someone else's car
You and these relatives are also insured while
occupying a car which is owned by someone else or
any organization when it is reasonable to expect that
the owner has given permission to use it and it is
used in the way intended by the owner. This nonowned car has the same coverages as any one of
your cars. But there is no coverage for cars regularly
used by you or such relatives.

— h i t by a car
You and these relatives are also insured if hit by a car.

Other people—in your car
Other people are insured while occupying a car
covered under this part if it is being used by you, by a
relative living in your household, or by anyone you
have given permission to use it.
—in someone else's car
Other people are also insured while occupying
someone else's car when it is reasonable to expect
that the owner has given permission to use it and it is
used in the way intended by the owner. However, they
are insured in this car only if the accident results from
your actions while you're the driver or passenger or
from the actions of your private driver who is
operating the car for you.
Other people are also insured in someone else's
passenger car or trailer if the accident results from

In the case of cars you don't own, we'll only pay for
medical expenses in excess of the total amount
payable under any other available automobile medical
expenses insurance.
.

: W€: VJC:\ t pf»y f o r ( p : . : i 2)

vehicles used o f f public roads
We won't pay for injuries or death suffered by you or
a relative living in your household while occupying or
being hit by a vehicle designed to be used mainly off
public roads if the accident happens off a public road.

business and residence use
We won't pay for injuries or death suffered by anyone
occupying a car this part covers being used 3S a taxi
or car for hire. (But we will cover car pools.) Nor will
we pay for injuries suffered by anyone while
occupying a car used as a place to live or as a place
of business,

auto business
We won't pay for injuries or death suffered by anyone
(other than you or a relative living in your household!1
while that person is occupying a car you don't own
being used as a taxi or car for hire.
We won't pay for injuries or death suffered by anyone
(other than you or a relative living in your household)
in someone else's car which result from their use of
that car in any automobile business (such as selling,
repairing, servicing, storing or parking cars).

o t h e r business
We won't pay for injuries or death suffered by anyone
(other than you or a relative living in your household)
in someone else's car which result from their use of
that car in any other busmess. But we will pay if the
injury results from the use with permission by you or
your private driver of a passenger car you don't own,
or from the use of a tracer as described above

attached to that car or to some car covered by this
part

workers' compensation
We won't pay for any injuries or death suffered by
anyone employed in an automobile business (as
described above) if the injuries are or are required to
be covered under any workers' compensation law

war
We wont pay for any injuries caused by war

relatives and regularly used cars
We won't pay for injuries or death suffered by anyone
while occupying or being hit by a car (not covered
under this part) owned by a relative living in your
household Nor while occupying or being hit by a car
(not covered under this part) which you don't own if it
is regularly used by you or such relatives
ho%v w e ' l l s e t t l e a c i a i m ( p a r t

2)

amount
The amount shown on the Declarations Page under
MEDICAL PAYMENTS-EACH PERSON" is the
maximum amount we II pay under this part for each
person injured in one accident

to w h o m payments are made
We can make these payments either to the injured
person his or her legal representatives or heirs or to
those providing the services By making these
payments, we re not admitting that any person is
responsible for the accident

more than one car
When more than one car is insured under this part,
the amount shown on the Declarations Page for
Medical Payments applies to each car separately

other insurance—your car
If there is any other automobile medical expenses
insurance that covers a loss under this part, we II pay
our proportionate share of the loss

14

other i n s u r a n c e — s o m e o n e e l s e ' s
car

I
1

However in the case of cars \ou don owv - Judmg 1
substitute cars we II only pay for med cal expanses
I
that are more than the total amount payable L~der any
other automobile medical expenses nsurance that
covers the accident We II cnly pay jnder th s cart if
you have this coverage on any of ycur own cars we
insure

release that "attachment." But the amount of ts.e bend
can rot be more than the maximum amount shc-.vn for
the apphcable coverage under this part shown en the
Declarations Page.

judgment

liability
We')) payf on behalf of persons insured under this part,
alt sums they become legally obligated to pay as
damages because of a car accident in which someone
else is injured or killed, Or in which someone else's
property is damaged or destroyed.

first aid
We'll pay back anyone insured under this part the cost
of immediate and necessary first aid to others at the
scene of the accident involving a car insured under
this part.

After the case is decided, we'll pay the amount which
the court decides you or anyone else is responsible
for. up to the maximum amount shown for this part on
the Declarations Page. We'll pay any court costs you
may be responsible for. We'll also pay all interest on
the amount for which the court judges you or any
other insured responsible that builds up between the
time the court decides the amount and the time we
pay the amount which we're obliged to pay.

expenses
We'll pay any reasonable bills connected with :re
defense of you or any other insured incurred a: our
request, such as travel expenses to attend count But
we won't pay more than $50 per day for actua' net
wages icst if the insured has to take time off "rem
work.

appeal bonds

bail bonds

We'll pay the cost of necessary appeal bonds \\ we
decide to appeal the case to a higher court.

ff you or anyone else insured under this part is
arrested as a result of the accident or the violation of
a traffic law and must put up bail, we'll pay up to S250
for the cost of a bail bond. The insured must first get
the bond.

cooperation

If other persons claim that you or anyone else insured
under this part injured them or damaged their property
in the accident, we can settle these claims out of
court, if we want to. If they sue, we'll defend against
claims covered under this policy, even if these claims
aren't true. But if we wish, we can settle the suit out
of court.

AH persons insured under this part must cooperate
with us in any way we reasonably request in settling
claims under this part. Cooperation includes attending
hearings and trials, helping in suing others who are
responsible for the accident giving evidence, h e'pmg
us get witnesses to attend a trial and so on. If anyone
voluntarily makes any payments, assumes any
obligations, or incurs any expenses except for f>rst aid
to others at the scene of the accident, we won't be
responsible for reimbursement.

release of attachment bonds

right of recovery

If the person suing you or anyone else insured under
this part ties up your property through a legal
"attachment," we'll pay the premium of a bond to

If we pay for a loss under this part, we acquire the
right to get back the amount we paid from an,one
responsible for the loss (except persons insured under

legal defense

is part). Anyone insured under this part must help us
do this in any reasonable way we ask. No one
sured under this part may do anything to interfere
th this right.

;tion against us
i one insured under this part may bring any legal
tion against us unless all obligations under this
licy have been fulfilled. You must also wait until the
luunt of the settlement has been determined, either
court or by agreement among the insured, us, and
\ person making the claim. No person is entitled to
lude us in any legal action against you. No one
ured under this part may involve us in a suit as a
fendant. Our obligations aren't changed in any way
the bankruptcy of any insured.
hat e r r s part 3 coders

irs d e s c r i b e d o n
le d e c l a r a t i o n s P a g e
is part covers all cars for which a premium charge
this coverage is shown on the Declarations Page.

placement cars
during the current policy period, you acquire
nership of a passenger car or a truck with a one
cr smaller capacity, not used in any business
ept farming, to replace a car covered under this
t, the newly acquired car is automatically covered
ler this pan for the remainder of the policy period.
! new car has the same coverage as the car it
laced had.

d i t i o n a l cars
Jurmg the current policy period, you acquire
nership of another passenger car or a truck as
cnbed above in addition to those covered under
part, this part covers the new car, too. But you
e to let us know within 30 days after you get the
v car that you want it insured under this policy and
under some other policy issued by us. If you don't
ify us, it won't be covered. All your other passenger
s and trucks as described above must be insured
l us for this part to cover the additional car.

trailers

1

This part covers all trailers that are designed to be
1
pulled by a passenger car. The trailer may be used
I
with a passenger car or a truck as described above, 1
but it may not be used with any other kind of car for
business. This part also covers farm equipment pulled
by a truck as described above. Under this part, when 4
trailer is attached to a car, the trailer and the car are I
considered to be one car.
I

substitute cars

]

If you can't use one of your own cars because it is J
being serviced, breaks down or is damaged in an
I
accident, this part covers a car you borrow (with the I
owner's permission) to use temporarily while your car I
is being repaired or replaced. The borrowed car has I
the same coverage under this part that the car that is I
out of service has.
I
w h o is i n j u r e d (f?r:r- 3 i

j

in y o u r c a r
You and anyone living in your household are insured
while using a car this part covers. Any persons you
give permission to use this car are insured as long as
they use it in the way you intended when you gave
them permission. We also insure any other person or
organization who might be held responsible for your
use of a car this part covers, for its use by someone
living in your household, or for its use by someone
using it with your permission.

I
I
I
I
I
1
I
1
I
I

in s o m e o n e else's car
J
You're insured while using a car you don't own
I
Relatives living in your household are insured while 1
using a passenger car or trailer which is owned by
1
someone else or any organization when it is
I
reasonable to expect that the owner has given
I
permission :c use it and it is used in the way intended!
by the owner This non-owned passenger car or trailer!
has the same coverages as any one of your cars. But J
there is no coverage for cars regularly usee by you or!
such relatives.
I

s s e s Wt .- KW) x p a y for i^.j-t 3 t
irs f o r hire
> won't pay for any accident that happens while a
- this part covers is being used as a taxi or car for
e You re covered, though if you're responsible for
accident while you're a passenger in a car you
at own

be • c'cl W gaily itsponvblf ) »m* UIMHIM! V.IMU- US * c^

any of your cars covered under this pan

other business

3 won't pay for any injury or damage caused
entionally

We wont pay for injury or damage caused by an/one
using someone else s car in your business or
occupation or that of anyone else living in your
household, unless it is a passenger car being used by
you or your private driver a trailer as descnbed above
used with someone else's passenger car or a tra ler
as described above used with a car covered by th«s
part

uctear liability

your property

e won't pay for any accident covered by a nuclear
ergy liability policy or that would have been covered
any such policy if its maximum amount hadnt been
ceeded

We wont pay for any damage to property you or any
other msured owns or are transporting Nor will we
pay for damage to property rented to you or anyone
else living in your household or which you or they
have charge of except a residence or garage you or
they rent from someone else

tentionaf damage

arm machinery
'e won't pay for injury or damage caused by use of
rm machinery

our employees
le won't pay for injuries suffered by any of your
nptoyees while they're on the job But injury suffered
i domestic employees is covered under this part if
ley're not covered and dont have to be covered
nder workers' compensation

ellow employees
anyone insured under this part (for example, people
ving in your household or people to whom you give
ermission to use your car) injures a fellow employee
vhile using a car in his or her employers business
ve won't pay for the injury However you are covered
f you injure a fellow employee

iiito business
A/e won't pay for injury or damage caused by anyone
jsmg a car in any automobile business (such as
selling, repairing servicing storing or parking cars)
But you anyone living in your household or any
Dusiness associates (for whose use of the car you may

newly acquired car
If you acquire ownership of another car while covered
by this policy, even if such car qualifies as a
replacement or additional car as described in this part
we won t pay for damage caused by that car if you
have another insurance policy that covers it

relatives and regularly used cars
We wont pay for injury or damage caused by anyone
using a car (not covered under this part) owned by a
relative living in your household Nor by anyone using
a car (not covered under this part) wh ch you don t
own if the car is regularly used by you or such
relatives

\*r v" we'll r e t t l e a c l a i m '- ^r* 2\
amount—injury: each person
The amount shown on the Declarations Page under
BODILY INJURY LIABILITY—EACH PERSON is the
maximum amount we II pay under this part for each
person injured in an occurrence

—injury: each occurrence
The amount snown on the Declarafons Page under
BODILY INJURY LIABILITY-EACH OCCURRENCE is
the maximum total amount we'll pay under this part in
an\ one occurrence, regardless of how many persons
were injured

—damage to property
The amount shown on the Declarations Page under
PROPERTY DAMAGE LIABILITY—EACH OCCURRENCE"
is the maximum amount we li pay under this part for
ai! the property damaged in any one occurrence,
rcluding the loss of its use

more than one car
l* th.s part covers more than one car, the amounts
shown for this part on the Declarations Page apply
separately td each car But the insuring of more than
c n c car will not increase the amcunt payable for any
me occurrence

more than one insured person
Insurance under this part covers separately each
person >njured under this part against whom a claim is
made We won't pay more than the maximum amounts
shown for this part on the Declarations Page even
though more than one insured person is involved

to w h o m payments are made
O^ce the amount of the settler ert has been
oetermmed, the person maMng me claim against you
can collect that amount from us—jp to the amounts
shown for this part on the Dec'cra*.ons Page

other insurance—your car
If you or anyone else insured under this part has other
insurance that covers a loss uncer this part, we II pay
c j r proportionate share of the loss But we won t pay
fcr a loss caused by a newly accjired (additional or
^placement) car if you have a r c*ner insurance policy
that covers it

other insurance—someone
else's car
18

In the case of cars you ocn't own, mcludirg s^cs *J
cars, we'll only pay that pan of the damages r a * s
more than the amount payable under any oTher
insurance that covers the loss

financial responsibility laws
(part 3)
If we certify this policy as a proof of financial
responsibility in keeping with the laws of you r sfa*e
the coverage provided under this part will comply
completely with all the requirements of your sta*e s
law as to the extent of coverage and the limits
required

i f t by a c a r w h o s e
':" cr d o e s n ' t
\L\-C
pro pot

riot if V lhr» p o l i c e
ft

K

• s, * '

hol\l\

u*

» *

; hrr
n» .1
HM

t t l i h i f .* ! f t t t i <

In

^ < -tf

(| • t » I

)

v«»'ll pay wlwit you mo Itujjilly
entitled to recover
I yon'vo pairi lor this coverage (see the Declarations
'age), we'll pay persons insured under this part the
amount they are legally entitled to recover as damages
or bodily injury' from the person or organization
•esponsible for the car accident in which they are
njured, but only when they could not collect because:
—the o t h e r p e r s o n is n o t i n s u r e d o r is
Linderinsured
The person or organization responsible for the
accident has no liability insurance or has inadequate
Hess than the amount required by your state's
financial responsibility law) liability insurance
coverage or liability bond at the time of the
accident.

—the other person's coverage is denied
The person or organization reponsible for the
accident has adequate liability insurance coverage
at the time of the accident, but for some reason, the
company writing the insurance denies coverage or
is (or becomes) insolvent.

—hit-and-run
Neither the driver nor the owner of the car which
caused injury by hitting a person insured under this
part (or by hitting a car that person was occupying
at the time of the accident) can be identified.
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inspection
At our request, injured persons insured under :n;s part
or their legal representatives must let us ms:e:t the
car they were occupying at the rme of the ace cert.

file details
We may ask injured persons insured under t u; s pa^t or
their legal representatives to file (under oat-. '
required) details of the claim on forms furr.,shec by us
describing the injury, treatment, and an»:h.rg 'e'e*ant
to determining the amount to be paid. Anvc c- -akmg
a claim may be asked to furnish a statement ~~cer
oath as often as reasonably necessary.

medical records
Any injured person insured under this part r;.?: «e: our
doctors examine him or her as o^ten as r5as: r aj ! y
required. Injured persons (or, if t; ry are se.e-f'y
disabled or they die, their legal represents! 1 -.^ :r
survivors making the claim) must author :^ us ^
writing to get 3ny medical records or rercrts /.£ ^eed

settlement
Neither you, your legal representative, nor a r >:ne else
entitled to payment under this p a i may serJe •••.;!'"
1

n\one responsible for the accident without our
ansent If before we make a payment under this part,
)u or they or the legal representative of either starts
iy legal action against anyone responsible for the
cident, that person must immediately send us a copy
the legal documents served relating to this action

ght of recovery
er a claim has been made under this part, we may
luire the person making the claim to take whatever
ion is necessary to preserve his or her right to
over damages from any persons legally responsible
the injury In any legal action against us, we may
uire the person making the claim to include these
sons as defendants No one insured under this
cy may do anything to interfere with this right

part the new car too is covered under this part Xi~
new car has the same coverage appl\ing to it as a"
of your old cars have For example if you already c*\
two cars cne of which is covered under this pan anc
the other of which is not the new car would be
covered under this part But you have to let us knew
within 30 days after you acquire ownership cf the re.\
car that ycj want it insured under this policy and rz*
under some other policy issued by us If you don't
notify us, it won't be covered All your other passenge
cars and trucks as described above must be insured
with us for this part to cover the additional car

substitute cars

red persons insured under this part may not take
legal action against us unless all obligations under
policy have been fulfilled

If you cant use one of your own cars because t is
being servced breaks down or is damaged in an
accident, a car you borrow (with the owner s
permission) to use temporarily while your car $ beirg
repaired or replaced is covered under this pal This
coverage applies to the borrowed car only if >ou have
it on the car that is out of service

lat c a r s p a r t 4 c o v e r s

trailers

tion against us

s d e s c r i b e d on
declarations page
for which a premium charge for this coverage is
m on the Declarations Page are covered under
Dart

lacement cars
ring the current policy period, you acquire
rship of a passenger car or a truck with a one
r smaller capacity, not used in any business
t farming to replace a car covered under this
he newly acquired car is automatically covered
this part for the remainder of the policy period
ew car has the same coverages as the car it
ed

tional cars
ng the current policy period you acquire
ship of another passenger car or a truck as
)ed above in addition to those insured under this

This part covers all trailers you own that are designe:
to be pulled by a passenger car The trailer may be
used with a passenger car or a truck as descr bed
above, but it may not be used with any other kind of
car for business This part also covers farm equip~er*
pulled by a truck with a one ton or smaller capeci^
not used in any business except farming

cars you don't own
Cars which are not owned by you or residents of your
household and which are not furnished for your or
their regular use are insured under this pan if you are
driving at the time of the accident and have this
coverage on any of your own cars
v . h o is i n s u r e d ( p a * : 3 }
You are insured under this pan as well as any re'atue
living in your household anyone occupying a car
covered unoe' this pan or anyore as to damages he
or she might be entitled to receive because of inijr, *o
one of these persons

L-v;-.es w e w o n ' t p a y for ( p ^ r l 4)

cars y o u o w n
We won't pay for injuries suffered by anyone insured
under this part if occupying or hit by a car, other than
a car insured under this part, owned by you or a
relative living in your household.

workers' compensation
We won't pay for injuries that are, or should be,
covered under benefits provided under any workers'
compensation law, disability law, or any similar law.

cars o w n e d or used by residents
We won't pay for injuries suffered by anyone other
than you or a relative living in your household while
occupying a car or trailer as described above owned
by someone other than you who lives in your
household. Nor will we pay for injuries suffered by
persons other than you or a relative living in your
household while occupying a car used as a taxi or car
for hire or any car being used without the owner's
permission.

cars n o t i n c l u d e d
We won't pay for injuries caused by any of the
following vehicles, even though they may not have any
liability insurance applying to them:
cars owned or operated by anyone considered to
be a self-insurer under any financial responsibility
law or similar law; a car you don't own if it is
furnished for your regular use or for the regular use
of a relative living in your household (for example, a
company car);
any cars owned by a government agency in the
United States of America or in Canada;
land motor vehicles operated on crawler-treads or
rails or used as places to live or as places
of business;
equipment or vehicles designed for use mainly off
pubic roads (unless the accident happens on a
public road); and
motorcycles owned by you or by a relative living in

your household.
We won't pay for injuries caused by any of
these vehicles.
if. . . - . v & ' l l b e t : . ; _ ..
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a m o u n t — p e r person
The maximum amount we'll pay to an insured person
under this part can be found on the Declarations Page
under "PROTECTION AGAINST UNINSURED
MOTORISTS-EACH PERSON."

—per accident
The maximum total amount we'll pay under this part
for injuries in any one accident, regardless of how
many people are involved, may be found on the
Declarations Page under "PROTECTION AGAINST
UNINSURED MOTORISTS-EACH ACCIDENT."

arbitration
Whether the insured is legally entitled to recover
damages, and the actual amount we'll pay under this
part, will be determined by agreement between tne
insured person and us. If no agreement can be
reached, upon written demand of either party, the
matter will be submitted for arbitration according to
the rules of the American Arbitration Association Both
we and the injured person agree to be bound by the
decision of the arbitrators.

judgment
Unless legal action is taken with our written consent,
no judgment of a court against anyone who may be
responsible for the accident will determine (so far as
the insured and we are concerned) either who was
responsible for the accident or what amount of
damages is due.

t o w h o m payments are made
We can make payments to the person insured under
this part or, if that person is a minor, to his or t^.er
parent or guardian, if the insured person dies,
payments can be made to the surviving spouse. In any
case, we can make payments to a person authorized

21

law to get these payments or to a person legally
tied to receive damages the payment represents

>re than one insured person
ore than one person 15 insured under this part, the
ranee applies separately to each person But we
't pay more than the maximum amounts shown for
part on the Declarations Page, even though more
one insured person is injured

re t h a n o n e car
ire than one car is insured under this part, the
shown on the Declarations Page for this part
' separately to each car

ments reduced
imount we agree to pay under this part will be
i d by any amount recovered from persons
nsible 'or the eccitent, and by any amount
ied unoer any workers' compensation law,
lity benefits law or any similar law The amount
inder this part will also be reduced by any
i t paid under Part 2 or Part 3 of this policy

sr insurance—your car
e is other similar insurance that covers injuries
3d in a car you own, we'll pay our proportionate
of the amount due

r insurance—someone else's
case of cars you don't own, we'll only pay if the
t due is more than the amount payable under
ler similar insurance that covers the accident
en we'll only pay that amount by which the
jm amount for thts part shown on the
Jtions Page exceeds the maximum amount
d by the other insurance We II only pay if you
.is coverage on any of your own cars insured

agreement
ay any person under this part we're entitled to
k that amount *rom any settlement or judgment

that person ma^es with anyone responsible for the
injury Persons receiving payments from us must ho^d
in trust for us sn\ rights of recovery they have agamsf
anyone respo r s Die for the accident and must do
whateve r is necessary to guarantee these rights and
may not do av.hing to interfere with these rights If
we request it . r writing persons who have received
payments from us under this pari must do anything
necessary in t^e»r own name, through any
representative /.e designate, to recover these
payments as damages from those responsible for the
accident Out c* any amount recovered they must pa/
us back any expenses, costs and lawyers fees which
we incurred he p ng them make this recovery Persons
receiving payrents from us under this part must also
provide us witr any legal documents necessary to
secure their n e t s and ours as outlined here
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Wayne BECK, Plaintiff and Appellant,
v.
FARMERS INSURANCE EXCHANGE,
Defendant and Respondent.
No. 18926.
Supreme Court of Utah.
June 12, 1985.
Insured brought action against insurer
for alleged bad-faith refusal to settle a
claim for insured motorist benefits. The
Third District Court, Salt Lake County,
Philip P. Fishier, J., entered summary judgment for insurer, and insured appealed.
The Supreme Court, Zimmerman, J., held
that: (1) in a first-party relationship between an insurer and its insured, the duties
and obligations of the parties are contractual rather than fiduciary in nature and,
without more, a breach of those implied or
express duties can give rise only to a cause
of action in contract, not one in tort, and (2)
question whether insurer breached its duty
of good faith in rejecting insured's claim
for uninsured motorist benefits without explanation and in failing to further investigate matter, such that insured was damaged when it was forced to accept settlement offered by insurer because of financial pressure caused by delay in resolving
matter, was question of fact precluding
summary judgment on contractual theory
of failure to fulfill implied contractual duty
to deal in good faith.
Reversed and remanded.
1. Insurance @=>602.1
The good-faith duty to bargain or settle under an insurance contract is only one
aspect of the duty of good faith and fair
dealing implied in all contracts and is a
duty which upon violation may give rise to
a claim for breach of contract.
2. Insurance ®=>602.2(1)
Refusal to bargain or settle under an
insurance contract may, standing alone, be

sufficient to prove a breach under appropriate circumstances.
3. Insurance <3=>602.1
Practical end of providing a strong incentive for insurers to fulfill their contractual obligations to their insureds can be
accomplished as well through a contract
cause of action upon a failure to bargain in
good faith without analytical straining necessitated by the tort approach and with
far less potential for unforeseen consequences to the law of contracts.
4. Insurance <£=>602.1
A tort cause of action does not arise in
a first-party insurance contract situation by
reason of a failure to bargain in good faith
because the relationship between the insurer and its insured is fundamentally different than in a third-party context.
5. Insurance <3=>602.1
In a first-party relationship between an
insurer and its insured, the duties and obligations of the parties are contractual rather than fiduciary in nature and, without
more, a breach of those implied or express
duties can give rise only to a cause of
action in contract, not one in tort.
6. Insurance @=>156(1)
As parties to a contract, the insured
and the insurer have parallel obligations to
perform the contract in good faith, obligations that inhere in every contractual
relationship.
7. Insurance <s=>563
The implied contractual obligation of
good-faith performance contemplates, at
the very least, that the insurer will diligently investigate these acts to enable it to
determine whether a claim filed by its insured is valid, will fairly evaluate the claim,
and will thereafter act promptly and reasonably in rejecting or settling the claim,
and also requires the insurer to deal with
laymen as laymen and not as experts in the
subtleties of law and underwriting and to
refrain from actions that will injure the
insured's ability to obtain the benefits of
the contract.
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8c Insurance e»602.2(l)
Performance of the implied contractual
obligation of good faith is the essence of
what the insurer has bargained and paid
for and, if breached, will render insurer
liable for damages suffered in consequence
thereofc
9. Insurance <3=>602.10(1)
Damages recoverable against an insurer for breach of its implied contractual
obligation of good faith toward insured include both general damages, those flowing
naturally from breach, and consequential
damages, those reasonably within contemplation of, or reasonably foreseeable by,
parties at time contract was made.
10. Insurance C=*602ol0(l)
In an action against an insurer for
breach of a duty to bargain in good faith,
given that insured frequently faces catastrophic consequences if funds are not
available within a reasonable period of time
to cover an insured loss, damages for a loss
well in excess of policy limits, such as for a
home or a business, may be foreseeable
and provable.
11. Damages 056.10
In unusual cases concerned with an
insurer's breach of a duty to bargain in
good faith, damages for mental anguish to
insured might be provable, but foreseeability of any such damages will always hinge
upon nature and language of contract and
reasonable expectations of parties.

Robert J. Debry, Salt Lake City, fop
plaintiff and appellant.
Don J. Hanson, Salt Lake City, for defendant and respondent.
ZIMMERMAN, Justice:
Plaintiff Wayne Beck appeals from a
summary judgment dismissing his claim
against Farmers Insurance Exchange, his
automobile insurance carrier, alleging that
Farmers had refused in bad faith to settle
a claim for uninsured motorist benefits.
We hold that on the record before us, Beck
stated a claim for relief and a summary
judgment was inappropriate. We reverse
and remand for further proceedings consistent with this opinion.
Beck injured his knee in a hit-and-run
accident on January 16, 1982. when his car
was struck by a car owned by Ann Kirkland. Ms. Kirkland asserted that her car
had been stolen and denied any knowledge
of or responsibility for the accident. Beck
filed a claim with Kirkland's insurer, but
liability was denied on April 20, 1982,
At the time of the accident. Beck carried
automobile insurance with Farmers. Under that policy, Beck was provided with
both no-fault and uninsured motorist insurance benefits. On-February 23, 1982, while
his claim against Kirkland was pending,
Beck filed a claim with Farmers for nofault benefits. Sometime prior to May 26,
1982, Farmers paid Beck $5,000 for medical
expenses (the no-fault policy limit) and
$1,299.43 for lost wages.

On June 23, 1982. Beck's counsel filed a
claim with Farmers for uninsured motorist
12. Judgment €=181(23)
Question whether insurer breached its benefits, demanding the policy limit, $20,duty of good faith in rejecting insured's 000, for general damages suffered as a
claim for uninsured motorist benefits with- result of the accident. His counsel alleges
out explanation and in failing to further that the brochure documenting Beck's daminvestigate matter, such that insured was ages, submitted to Farmers with the June
damaged when it was forced to accept set- 23rd settlement offer, established that his
tlement offered by insurer because of fi- claim was worth substantially more than
nancial pressure caused by delay in resolv- $20,000. Farmers' adjuster rejected the
ing matter, was question of fact precluding settlement offer without explanation on
summary judgment on contractual theory - July 1, 1982.
Beck filed this lawsuit one month later,
of failure to fulfill implied contractual duty
on August 2. 1982, alleging three causes of
to deal in good faith.
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action: first, that by refusing to pay his
uninsured motorist claim, Farmers had
breached its contract of insurance with
him; second, that by acting in bad faith in
refusing to investigate the claim, bargain
with Beck, or settle the claim, Farmers had
breached an implied covenant of good faith
and fair dealing; and third, that Farmers
had acted oppressively and maliciously toward Beck with the intention of, or in reckless disregard of the likelihood of, causing
emotional distress. Under the first claim,
Beck sought damages for breach of contract in the amount of the policy limits;
under the second, he asked for compensatory damages in excess of the policy limits
for additional injuries, including mental anguish; and under the third, he sought punitive damages of $500,000.
Sometime in August of 1982, Beck's
counsel contacted Farmers' counsel and offered to settle the whole matter for $20,000. This offer was rejected. Farmers
filed an answer on September 1, 1982, and
at the same time, moved to strike the prayer for punitive damages on the ground that
they were unavailable for a breach of contract. Farmers' motion was granted. On
September 29th, the trial court bifurcated
the case and agreed to try the claim for
failure to pay uninsured motorist benefits
independent of Beck's claim alleging
breach of an implied covenant of good faith
and fair dealing.
Immediately after the trial judge bifurcated the case, Beck's counsel expressly
revoked the previously rejected offer to
settle the whole matter for $20,000. Instead, Beck offered to settle only the failure to pay the uninsured motorist benefits
claim for $20,000, reserving the implied
covenant or "bad faith" claim for separate
resolution.
On October 20, 1982, Farmers apparently
counteroffered. Negotiations proceeded,
and sometime in late November, the parties
agreed to settle the uninsured motorist
claim for $15,000. On December 6, 1982,
the parties stipulated to dismissal of that
claim and specifically reserved the bad
faith claim for later disposition.

In mid-December, Farmers moved to dismiss the reserved bad faith claim on two
theories. First, Farmers asserted that under Lyon v. Hartford Accident and Indemnity Co., 25 Utah 2d 311, 480 P.2d 739
(1971), it "had no duty to bargain with or
settle plaintiffs uninsured motorist claim
and, therefore, [could not] be held liable"
for breach of contract or bad faith. Second, Farmers argued that even if it had
some duty to bargain or to settle the claim,
the facts set forth in the pleadings on file
did not establish that it had breached the
duty. No memoranda or factual affidavits
supported this motion.
Farmers' motion was opposed by affidavits of Beck, his counsel, and a former
insurance adjuster who worked for Beck's
counsel as a paralegal In his affidavit,
Beck's counsel recited the dates and terms
of the various settlement offers and the
fact that they had been rejected without
counteroffer. Beck's affidavit stated that
he had accepted the $15,000 offer only because of financial pressures caused by the
substantial expenses he had incurred in the
ten months since the accident. The paralegal's affidavit stated that he had been an
insurance adjuster for 19 years and that he
had reviewed the settlement documentation
submitted to Farmers in June when the
claim was first filed. He expressed the
opinion that a reasonable and prudent insurance company would have valued the
claim at between $30,000 and $40,000 and
attempted to settle the matter within
weeks after the initial offer. The paralegal
charged that the "only reason for such a
substantial delay in settling this claim
would be to put Mr. Beck in a situation of
financial need and stress so that he would
accept the first settlement offer," a tactic
he characterized as acting in bad faith.
Farmers filed no rebuttal affidavits, and
the trial court granted Farmers' motion
without specifying the basis for its holding.
Beck asks this Court to overrule Lyon
and permit an insured to sue for an insurer's bad faith refusal to bargain or settle.
He points out that many states now allow a
tort action for breach of an insurer's duty
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to deal fairly and m good faith with its
insured Assuming that we abandon Lyon,
Beck argues that the affidavits submitted
in opposition to Farmers' motion for summary judgment were sufficient to create a
genuine issue of material fact as to whether Farmers breached an implied covenant
of good faith and fair dealing.
Farmers does not now contend, as it did
below, that it had no duty to bargain or
settle. Instead, it argues that under Lyon,
an insurer cannot be held liable for bad
faith simply because it refused to bargain
or to settle a claim; rather, it argues, to
sustain such a claim a plaintiff must produce evidence of bad faith wholly apart
from the "mere failure" to bargain or settle.
Our ruling m Lyon left an insured without any effective remedy against an insurer that refuses to bargain or settle in good
faith with the insured An insured who
has suffered a loss and is pressed financially is at a marked disadvantage when bargaining with an insurer over payment for
that loss. Failure to accept a proffered
settlement, although less than fair, can
lead to catastrophic consequences for an
insured who, as a direct consequence of the
loss, may be peculiarly vulnerable, both
economically and emotionally The temptation for an insurer to delay settlement
while pressures build on the insured is
great, especially if the insurer's exposure
cannot exceed the policy limits. See Lawton v Great South nest Fire Insurance
Co., 118 N H. 607, 392 A 2d 576, 579 (1978);
Harvey & Wiseman, First Party Bad
Faith: Common Lau Remedies and a
Proposed Legislative Solution, 72 Ky.LJ.
141, 146, 167-69 (1983-84) (hereinafter cited as "First Part} Bad Faith"); Note, The
Availability of Excess Damages for
Wrongful Refusal to Honor First Party
1. The Court in Lyon considered only the question of whether a claim of bad faith gave rise to
a tort cause of action however, to the extent
that Lyon is philosophically inconsistent with
our recognition toda\ of a cause of action m
contract, it is overruled
2. We use the term 'first party" to refer to an
insurance agreement where the insurer agrees

Insurance Claims—An Emerging Trendi
45 Fordham L.Rev 164, 164-67 (Oct 1976*
(hereinafter cited as "Availability of Exceap
Damages").
[1,2] In light of these consideration^,
we now conclude that an insured should ie
provided with a remedy However, we do
not agree with plaintiff that a tort action ig
appropriate. Instead, we hold that the
good faith duty to bargain or settle under
an insurance contract is only one aspect of
the duty of good faith and fair dealing
implied in all contracts and that a violation
of that duty gives rise to a claim for breach
of contract 1 In addition, we do not adopt
the limitation suggested by Farmers, but
hold that the refusal to bargain or settle,
standing alone, may, under appropriate circumstances, be sufficient to prove a
breach.
We recognize that a majority of states
permit an insured to institute a tort action
against an insurer who fails to bargain in
good faith in a "first-party" situation,2
adopting the approach first announced by
the California Supreme Court in Gruenberg v. Aetna Insurance Co., 9 Cal.3d 566,
510 P.2d 1032, 108 Cal.Rptr. 480 (1973).
See, e.g., Bibeault v. Hanover Insurance
Co., R.I., 417 A.2d 313 (1980); Craft v.
Economy Fire & Casualty Co., 572 F.2d
565 (7th Cir.1978) (applying Indiana law);
MFA Mutual Insurance Co. v. Flint,
Tenn., 574 S.W.2d 718 (1978). Apparently,
these courts have taken this step as a matter of policy in order to provide what they
perceive to be an adequate remedy for an
insured wronged by an insurer's recalcitrance. These courts have reasoned that
under contract law principles, an insurer
who improperly refuses to settle a firstparty claim may be liable only for damages
measured by the maximum dollar amount
to pay claims submitted to it by the insured for
losses suffered by the insured The present case
involves such a first-party situation. In contrast, a "third-party" situation is one where the
insurer contracts to defend the insured against
claims made by third parties against the insured
and to pay any resulting liability, up to the
specified dollar limit
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of the insurance provided by the policy, and
such a damage measure provides little or
no incentive to an insurer to promptly and
faithfully fulfill its contractual obligations.
Accordingly, these courts have adopted a
tort approach in order to allow an insured
to recover extensive consequential and punitive damages, which they consider to be
unavailable in an action based solely on a
breach of contract. See Availability of
Excess Damages, supra, at 168-77; First
Party Bad Faith, supra, at 158.

first-party situation. In Ammerman, we
stated that because a third-party insurance
contract obligates the insurer to defend the
insured, the insurer incurs a fiduciary duty
to its insured to protect the insured's interests as zealously as it would its own; consequently, a tort cause of action is recognized to remedy a violation of that duty.
19 Utah 2d at 265-66, 430 P.2d at 578-79.
[4] However, in Lyon v. Hartford Accident and Indemnity Co., we held that a
tort cause of action did not arise in a first[3] We conclude that the tort approach party insurance contract situation because
adopted by these courts is without a sound the relationship between the insurer and its
theoretical foundation and has the potential insured is fundamentally different than in
for distorting well-established principles of a third-party context:
contract law Moreover, the practical end
In the [third-party] situation, the insurer
of providing a strong incentive for insurers
must act in good faith and be as zealous
to fulfill their contractual obligations can
in protecting the interests of the insured
be accomplished as well through a contract
as it would be in regard to its own. In
cause of action, without the analytical
the [first-party] situation, the insured
straining necessitated by the tort approach
and the insurer are, in effect and pracand with far less potential for unforeseen
tically speaking, adversaries.
consequences to the law of contracts.
25 Utah 2d at 319, 480 P.2d at 745 (citaThe analytical weaknesses of the tort tions omitted). See also Laivton v. Great
approach are easily seen. In Gruenberg, Southwest Fire Insurance Co., 392 A.2d at
the California court held that an insurer 580-81.
has a duty to deal in good faith with its
This distinction is of no small conseinsured and that an insured can bring an quence. In a third-party situation, the inaction in tort, rather than contract, for surer controls the disposition of claims
breach of that duty because the duty is against its insured, who relinquishes any
imposed by law and, being nonconsensual, right to negotiate on his own behalf.
does not arise out of the contract. Gloss- Craft v. Economy Fire & Casualty Co.,
ing over any distinctions between first- and 572 F.2d at 569. An insurer's failure to act
third-party situations, the court concluded in good faith exposes its insured to a judgthat the duty imposed upon the insurer ment and personal liability in excess of the
when bargaining with its insured in a first- policy limits. Santilli v. State Farm Life
party situation is merely another aspect of Insurance Co., 278 Or. 53, 61-62, 562 P.2d
the fiduciary duty owed in the third-party 965, 969 (1977). In essence, the contract
context. Gruenberg v. Aetna Insurance itself creates a fiduciary relationship beCo., 9 Cal.3d at 573-74, 510 P.2d at 1037, cause of the trust and reliance placed in the
108 Cal.Rptr. at 485.
insurer by its insured. Cf Hal Taylor
Associates
v. UnionAmerica, Inc., Utah,
Although this Court, in Ammerman v.
Farmer's Insurance Exchange, 19 Utah 2d 657 P.2d 743, 748-49 (1982). The insured is
261, 430 P.2d 576 (1967), recognized a tort wholly dependent upon the insurer to see
cause of action for breach of an insurer's that, in dealing with claims by third parobligation to bargain in a third-party con- ties, the insured's best interests are protext, we cannot agree with the Gruenberg tected. In addition, when dealing with
court that the considerations which compel third parties, the insurer acts as an agent
the recognition of a tort cause of action in for the insured with respect to the disputed
a third-party context are present in the claim. Wholly apart from the contractual

obligations undertaken by the parties, the
\aw Vmposes \rpoi> a\\ agents a fifacaary
obligation to their principals with respect to
matters falling within the scope of their
agency. I± at 748; see generally 3 Am„
Jur.2d Agency § 199 (1962).
In the first-party situation, on the other
hand, the reasons for finding a fiduciary
relationship and imposing a corresponding
duty are absent. No relationship of trust
and reliance is created by the contract; it
simply obligates the insurer to pay claims
submitted by the insured in accordance
with the contract Santilli v. State Farm
Life Insurance Co., 278 Or at 61-62, 562
P.2d at 969. Furthermore, none of the
indicia of agency are present. See generally Duncan v. Andrew County Mutual Insurance Co., Mo.App., 665 S.W.2d 13, 1820 (1984).
Clearly, then, it is difficult to find a
theoretically sound basis for analogizing
the duty owed in a third-party context to
that owed in a first-party context. And
wholly apart from any theoretical problems, tailoring the tort analysis to first-party insurance contract cases has proven difficult The pragmatic reason for adopting
the tort approach is that it exposes insurers
to consequential and punitive damages
awards in excess of the policy limits. However, the courts appear to have had difficulty in developing a sound rationale for limiting the tort approach to insurance contract
cases. This may be because there is no
sound theoretical difference between a
first-party insurance contract and any other contract, at least no difference that justifies permitting punitive damages for the
breach of one and not the other. In any
event, the tort approach and the accompa3. We recognize that in some cases the acts constituting a breach of contract may also result in
'breaches oi duty that are independent oi the
contract and may give rise to causes of action m
tort Hal Taylor Assoc, v. UmonAmerica, 657
P 2d at 750, Lawton v. Great Southwest Fire Ins.
Co., 392 A.2d at 580 For example, the law of
this state recognizes a duty to refrain from intentionally causing severe emotional distress to
others Samms v Eccles, 11 Utah 2d 289, 358
P.2d 344 (1961) Thus, intentional and outrageous conduct by an insurer against an insured, coupled with a failure to bargain, could

nying punitive damages have moved rather
qukVxy m\o areas iar aiie\u iroxn insurance. See, eg., Seaman's Direct Buying
Service, Inc. v Standard Oil Co., 36
Cal.3d 752, 686 P.2d 1158, 1166-67, 206
Cal.Rptr. 354, 362-63 (1984); Wallis v. Superior Court, 160 Cal.App3d 1109, 207
Cal.Rptr 123, 127-29 (1984); Gates v. Life
of Montana Insurance Co., Mont, 668
P 2d 213, 214-16 (1983).
Furthermore, the courts adopting the
tort approach have had some difficulty in
determining what degree of bad faith is
necessary to sustain a claim. Eg., Anderson v. Continental Insurance Co., 85
Wis.2d 675, 692-94, 271 N W 2d 368, 37677 (1978). From a practical standpoint, the
state of mind of the insurer is irrelevant;
even an inadvertent breach of the covenant
of good faith implied m an insurance contract can substantially harm the insured
[5,6] We therefore hold that in a firstparty relationship between an insurer and
its insured, the duties and obligations of
the parties are contractual rather than fiduciary Without more, a breach of those
implied or express duties can give rise only
to a cause of action in contract, not one in
tort.3 This position has not been widely
adopted by other courts, although a "respectable body of authority" is developing.
See Duncan v. Andrew County Mutual
Insurance Co., 665 S.W 2d at 18-19, and
cases cited therein; Lawton v Great
Southwest Fire Insurance Co., 118 N.H.
607, 392 A.2d 576 (1978); Keunn v Massachusetts Mutual Life Insurance Co., 409
Mich. 401, 295 N.W 2d 50 (1980), Availconceivably result in tort liability independent
of (and concurrent with) liability for breach of
contract. A&a.monaYl>, me iacts mat give rise \ o
a breach of the duty to bargain m good faith
could also amount to fraudulent actiwty, rendering an insurer independently liable for damages flowing from the fraud See Wetherbee v.
United Ins Co, 265 Cal App2d 921, 71 Cal.Rptr.
764 (1968) Also, ander various unfair practices
acts, there ma\ be statutory requirements that
give rise to independent causes of action. E.g.,
UCA., 1953, §§ 31-27-1 to-24
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ability of Excess Damages, supra p. 4, at
168-71. We further hold that as parties to
a contract, the insured and the insurer have
parallel obligations to perform the contract
in good faith, obligations that inhere in
every contractual relationship.
State
Automobile & Casualty Underwriters v.
Salisbury, 27 Utah 2d 229, 232, 494 P.2d
529, 531 (1972); Leigh Furniture & Carpet Co. v. Isom, Utah, 657 P.2d 293, 306
(1982).4
[7,8] Few cases define the implied contractual obligation to perform a first-party
insurance contract in good faith. However, because the considerations are similar, we freely look to the tort cases that
have described the incidents of the duty of
good faith in the context of first-party insurance contracts. From those cases and
from our own analysis of the obligations
undertaken by the parties, we conclude
that the implied obligation of good faith
performance contemplates, at the very
least, that the insurer will diligently investigate the facts to enable it to determine
whether a claim is valid, will fairly evaluate
the claim, and will thereafter act promptly
and reasonably in rejecting or settling the
claim. See Anderson v. Continental Insurance Co., 85 Wis.2d at 692-93, 271
N.W.2d at 377; Egan v. Mutual of Omaha
Insurance Co., 24 Cal.3d 809, 818-19, 620
P.2d 141, 145-46, 169 Cal.Rptr. 691, 695-96
(1979). The duty of good faith also requires the insurer to "deal with laymen as
laymen and not as experts in the subtleties
of law and underwriting" and to refrain
from actions that will injure the insured's
ability to obtain the benefits of the contract. MFA Mutual Insurance Co. v.
Flint, 574 S.W.2d at 720, quoting Merchants Indemnity Corp. v. Eggleston, 37
NJ. 114, 122, 179 A.2d 505, 509 (1962);
accord Bowler v. Fidelity & Casualty Co.,
53 NJ. 313, 327, 250 A.2d 580, 587 (1969).
These performances are the essence of
what the insured has bargained and paid
4« The duty to perform the contract in good faith
cannot, by definition, be waived by either party
to the agreement.

for, and the insurer has the obligation to
perform them. When an insurer has
breached this duty, it is liable for damages
suffered in consequence of that breach.
In adopting the contract approach, we
are not ignoring the principal reason for
the adoption of the tort approach—to provide damage exposure in excess of the policy limits and thus remove any incentive for
breaching the duty of good faith. Despite
what some courts have suggested, e.g.,
Santilli v. State Farm Insurance Co., 562
P.2d at 969, and what some commentators
have asserted, e.g., J. Appleman, Insurance Law & Practice § 8878.15 at 424-26
(1981), there is no reason to limit damages
recoverable for breach of a duty to investigate, bargain, and settle claims in good
faith to the amount specified in the insurance policy.5 Nothing inherent in the contract law approach mandates this narrow
definition of recoverable damages. Although the policy limits define the amount
for which the insurer may be held responsible in performing the contract, they do
not define the amount for which it may be
liable upon a breach. Lawton v. Great
Southwest Fire Insurance Co., 392 A.2d at
579.
[9] Damages recoverable for breach of
contract include both general damages, i.e.,
those flowing naturally from the breach,
and consequential damages, i.e., those reasonably within the contemplation of, or reasonably foreseeable by, the parties at the
time the contract was made. Pacific Coast
Title Insurance Co. v. Hartford Accident
& Indemnity Co., 7 Utah 2d 377, 379, 325
P.2d 906, 907 (1958), citing Hadley v. Baxendale, 9 Exch. 341, 156 Eng.Rep. 145
(1854). We have repeatedly recognized
that consequential damages for breach of
contract may reach beyond the bare contract terms. See, e.g., Pacific Coast Title
Insurance Co. v. Hartford Accident &
Idemnity, 7 Utah 2d at 379, 325 P.2d at 908
5. In Ammerman, we suggested in dicta that in
an action for breach of an insurance policy, the
damages could not exceed the policy limits. 19
Utah 2d at 264, 430 P.2d at 578. We expressly
disavow this dicta.
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(attorney fees incurred for settling and defending claims were foreseeable result of
contractor's default), Bevan v J H Construction Co, Utah, 669 P 2d 442, 444
(1983) (home purchasers entitled to damages for loss of favorable mortgage interest rate resulting from builder's breach of
contract)

J Penllo, Contracts § 14-5 at 523-25 (2d
ed 1977)
With the foregoing principles in mmd, we
return to a consideration of the present
case The trial court granted summary
judgment for the insurer in the face of
affidavits of the insured, his counsel, and a
paralegal who had been an adjuster for
many years In the absence of any respon[10,11] In an action for breach of a sive affidavits, we take the assertions of
duty to bargain m good faith, a broad the affidavits as true and view all unexrange of recoverable damages is conceiva- plained facts m a light most favorable to
ble, particularly grven the unique nature Beck It appears that the insurer was
and purpose of an insurance contract An served with Beck's claim on June 23, 1982.
insured frequently faces catastrophic con- On July 1st, the claim w as rejected without
sequences if funds are not available w ithm explanation and without am request for
a reasonable period of time to cover an additional facts The insured heard nothinsured loss, damages for losses well in ing more from the insurer until after Auexcess of the policy limits, buch as for a gust 2d, when this suit wa*> filed The
home or a business, may therefore be fore- affidavits state that the insured accepted
the settlement offered b\ the insurer in
seeable and provable See, eg, Reichert v
General Insurance Co 59 Cal Rptr 724, late October because of the financial pres728, 428 P2d 860, 864 (1967), vacated on sure caused b\ the delay in resolving the
other grounds 68 Cal 2d 822 442 P 2d 377, matter The affidavits also offer the opin69 Cal Rptr 321 (1968) (because bankrupt- ion of the expert adjuster turned paralegal
cy was a foreseeable consequence of fire that the delay was in bad faith
insurer's failure to pay, insurer was liable
From January until late June, Beck was
for consequential damages flowing from apparently negotiating with the car ownbankruptcy) Furthermore, it is axiomatic er's carrier and not with Farmers for no
that insurance frequently is purchased not claim was filed with Farmers until June
only to provide funds in case of loss, but to 23rd Therefore, none of the delay beprovide peace of mind for the insured or his tween January and June 23rd can be attribbeneficiaries Therefore, although other uted to Farmers The unexplained delay
courts adopting the contract approach have thereafter, however, together with a flat
been reluctant to allow such an award, rejection of plaintiffs offer, pro\ ides a facLawton v Great Southwest Fire Insur- tual basis for this cause of action sufficient
ance Co, 392 A 2d at 581-82, we find no to withstand summary judgment Farmers
difficulty with the proposition that, in un- had an obligation to diligently investigate
usual cases, damages for mental anguish and evaluate Beck's claim It rejected the
might be provable6 See Kewtn v Massa- claim m one week, and we must infer that
chusetts Mutual Life Insurance Co, 409 the insurer did nothing to investigate or
Mich at 440-55, 295 N W 2d at 64-72 (Wil- evaluate the claim during the following
liams, J , dissenting), cf Lambert v Sine, month
123 Utah 145, 150, 256 P 2d 241, 244 (1953)
[12] Under these circumstances and reThe foreseeabihty of any such damages solving all doubts in Beck's fa\or, we canwill always hinge upon the nature and lan- not say that a jury could not find that
guage of the contract and the reasonable Farmers breached its duty of good faith in
expectations of the parties J Calaman & rejecting Beck's claim without explanation
6. Clearly damages will not be available for the
mere disappointment frustration or anxierv
normally experienced in the process of filing an

insurance claim and negotiating a settlement
with an insurer
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and in failing to further investigate the
matter. Therefore, we remand the matter
to the trial court for further proceedings.
HALL, C.J., and STEWART, HOWE and
DURHAM, JJ., concur.

Claron D. BAILEY, Plaintiff
and Respondent,
v.
DESERET FEDERAL SAVINGS AND
LOAN ASSOCIATION, Defendant
and Appellant.
No. 18961.
Supreme Court of Utah.
June 19, 1985.
Assignee of second deed of trust filed
action requesting that he be awarded excess sale proceeds over amount due holder
of first deed of trust. The Third District
Court, Salt Lake County, Homer F. Wilkinson, J., found for assignee, and holder of
first deed of trust appealed. The Supreme
Court, Durham, J., held that affidavit of
attorney representing assignee of second
deed of trust establishing that bankruptcy
judge dismissed assignee's complaint seeking to stay trustee's sale because of secured claims on debtor's property and because bankruptcy court had no interest in
funds, and that bankruptcy judge had earlier favorably responded to statement that
assignee would prefer to go to state court,
demonstrated that bankruptcy court did
not make adjudication on merits, and thus,
bankruptcy court's dismissal was not res
judicata so as to bar state court action by
assignee seeking to recover excess sale
proceeds over amount due holder of first
deed of trust.

Affirmed.
Stewart, J., concurred in result.
1. Appeal and Error <3=*204(4)
In action brought by assignee of second deed of trust seeking to be awarded
excess sale proceeds over amount due holder of first deed of trust, holder of first
deed of trust, by failing to interpose any
objection at trial to use of affidavit of
plaintiff's attorney, waived objection on basis of allegation that such affidavit was
hearsay, and could not raise such issue for
first time on appeal.
2. Judgment <3=>654
Finding that court does not have jurisdiction is not the sort of adjudication that
can serve as basis for res judicata on merits.
3. Judgment <3=>829(3)
Affidavit of attorney representing assignee of second deed of trust establishing
that bankruptcy judge dismissed assignee's
complaint seeking to stay trustee's sale
because of secured claims on debtor's property and because bankruptcy court had no
interest in funds, and that bankruptcy
judge had earlier favorably responded to
statement that assignee would prefer to go
to state court, demonstrated that bankruptcy court did not make adjudication on merits, and thus, bankruptcy court's dismissal
was not res judicata so as to bar state
court action by assignee seeking to recover
excess sale proceeds over amount due holder of first deed of trust.
Edward M. Garrett, Joseph E. Hatch,
Salt Lake City, for defendant and appellant.
J. Steven Newton, Salt Lake City, for
plaintiff and respondent.
DURHAM, Justice:
The plaintiff, a mechanic's lien holder
and assignee of a second position trust
deed, filed a complaint with the federal
bankruptcy court asking the court to stay a
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"it Lake City, Utah 84105
Telephone: (801) 521-8026
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

GORDON J. SWENSON,
1
]1
1

Plaintiff,

MOTION, STIPULATION, AND
ORDER OF DISMISSAL WITH
PREJUDICE AND ON THE MERITS

v.
CHRYSLER CORPORATION, et al.,

Civil No. C-84-6816
Judge Judith M. Billings

Defendants.
The

plaintiff,

Gordon

J.

defendants, Chrysler Corporation,
Universal

Underwriters

(the "Settling

Defendants"), by

matter,

with

Settling Defendants.
settlement

between

and through

prejudice

The
the

Company,

an order

motion

and
is

above-named

pro

se, and the

Hinckleys Incorporated,
Gordon

Nationwide Mutual

record, move the above court for
captioned

Inc.,

Insurance

Western Surety Company, and

Swenson,

T.

Glenn,

Insurance Company
their attorneys of

dismissing the aboveon the merits as to the

based

upon

parties

and

the complete
the

General

Release signed by the plaintiff.
The parties hereto agree and stipulate
of three
plaintiff

thousand five
as

that the amount

hundred dollars ($3,500.00), paid to the

consideration

for

settlement

with

the Settling

Defendants, is to compensate the plaintiff for the following:
1.

Three thousand

one hundred sixty-four dollars and
1

IPPPJj^lf^^

J ^)

*o*

aama<*<-»i*

itemized

as

Repair including parts (transaxle)

follows-.

$2,102*03

Repair (shifter)

19 o 04

Towing

442*00

Substitute car rental

282 • 08

Estimated mileage, borrowed cars (@ 20c/mi.)

246.00

Bus fare (Cedar City)

25.86

Telephone long distance (Cedar City)

47.34

2.

Three

hundred thirty-five dollars and sixty-five

cents ($335*65) as partial reimbursement for litigation costs and
expenses, consisting
costs, relating to
Settling

of filing, typing, duplication, and postage
portions

Defendants,

Insurance Company

and

of
not

this

litigation

involving the

the defendant Prudential General

("Prudential").

Nothing in this dismissal shall affect

the plaintiff f s

rights, including rights of appeal, against Prudential, except to
the extent that the plaintiff's claim
from the

against Prudential results

items of damage, and in the amounts, stated in numbered

paragraphs 1 and 2 hereinabove.
The parties, by and through their
and Gordon

J. Swenson,

attorneys of record,

pro se, hereby stipulate to the entry of

an Order of Dismissal With Prejudice and on the Merits
plaintiff

and

the Settling

Defendants

Motion.

2

as to the

in accordance with the

'.v t h i n

OATK

/7-&C

day of

October,

GORDON J
DATED t h i s

/ 7

7*

19 8 6

bSClS^riY^

NSON, p r o

se

day of October, 1986.
CHRISTENSEN, JENSEN & POWELL

Gainer M. Wa-L4billig
Attorneys for Defendant
Chrysler Corporation
DATED this

JgLp

day of October, 1986.
SNOW, CHRISTENSEf & MARTINEAU

IkUkA

By

J^

Derinis Ferguson
Attorneys for Hin kley's Inc.
Universal Under riters
Insurance Compahy, Gordon
T. Glenn, Western Surety
Company
DATED this

n&

d a y of O c t o b e r ,

19 86/7\

STRONG & HANNI

By

\hk

Mark J. Tt
Attorneys £orj Nati6nwide
Mutual Insurance Company
ORDER
Based upon

the parties1

Motion and

Stipulation to an

Order of Dismissal With Prejudice and on the Merits, and for good
cause appearing, it is hereby ORDERED, ADJUDGED AND DECREED:
3

10

The above-entitled

dismissed with prejudice and on the
Chrysler

Corporation,

Inc.,

action shall

merits as

Hinckleys

Underwriters Insurance Company, Gordon
Company and

Nationwide Mutual

be and is hereby

to the defendants

Incorporated, Universal
To Glenn,

Western Surety

Insurance Company (the "Dismissed

Defendants")«
2.

The amount of three

thousand five

hundred dollars

($3,500.00) which has been paid to the plaintiff by the Dismissed
Defendants as consideration for settlement herein shall be deemed
to have compensated the plaintiff as follows:
(a)

Three thousand one hundred sixty-four dollars and

thirty-five cents ($3,164.35), for damages itemized as follows:
Repair including parts (transaxle)

$2,102.03

Repair (shifter)

19.04

Towing

442.00

Substitute car rental

282.08

Estimated mileage, borrowed cars (@ 20c/mi.)

246.00

Bus fare (Cedar City)

25.86

Telephone long distance (Cedar City)

47.34

(b)

Three hundred

thirty-five dollars

and sixty-five

cents ($335.65) as partial reimbursement for litigation costs and
expenses, consisting of filing, typing, duplication,
costs,

relating

to

portions

Dismissed Defendants, and not
Insurance Company
3.

of
the

and postage

this litigation involving the
defendant

Prudential General

("Prudential").

All previous orders, judgements and decrees in this

^

including" the

iluti(

1985, in favor of
final

for

summary

Judgement

the defendant

purposes

of

Rule

Procedure, and Rule 54(b),

entered November 18,

Prudential, are
3(a), Utah

Utah Rules

herby declared

Rules

of Civil

of

Appellate

Procedure.

The

court hereby expressly directs entry of judgement in favor of the
defendant Prudential, and expressly

determines that

there is no

just reason for delay.

DATED this

^"7

day of

^ 1986.

(VQJU/MS.

BY THE COURT
STATtcevrm

~

>_

COUNTY Of SALT LAW ) m
I. TBS UNDWilflMED, CLiHK OF THE D«TBICT

oamr of sur

LAKE GOCWTY. UTAH. OO HineBY
0*»TirY THAT TK£ AkH£XZD~*NCL F0flJSSO«NG B
A 7 * 0 * A>«0 FULL CCM»X Of AN OmfctNAL DOOUAS 8O0H JOLBRX./^
W3NT OH FiLI IN MY O^tCC AS 8O0H bLMRX , , ^
Aldo^T
WlTNJttg MY.HANOfy.
J
TH«J_Z^6AY^>F^

District Court Judge
Third Judicial District

sn

7

•d&iM*.^

CERTIFICATE OF MAILING
I hereby certify that on this J/ti^ d a Y °f October,
1986, I caused to be mailed, postage prepaid, a true and correct
copy of the foregoing MOTION, STIPULATION, AND ORDER OF DISMISSAL
WITH PREJUDICE AND ON THE MERITS to Terry M. Plant, Hanson, Dunn,
Epperson & Smith, 650 Clark Learning Office Center, 175 South West
Temple, Salt Lake City, Utah 84101.
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ADDENDUM D

IN THE UTAH COURT OF APPEALS
GORDON J. SWENSON,
Plaintiff and Appellant,
AFFIDAVIT OF
GAINER M. WALDBILLIG

vs.
CHRYSLER CORPORATION, et al.,
Defendants,

No. 860276-CA
PRUDENTIAL GENERAL
INSURANCE COMPANY,
Defendant and Respondent.
STATE OF UTAH

)
: ss.
)

COUNTY OF SALT LAKE

GAINER M. WALDBILLIG, being first duly sworn upon oath,
deposes and says:
1.
an attorney

He is a member of the Utah State Bar, practicing as
in the State of Utah, and is associated with the law

firm of Christensen, Jensen & Powell.
2.

He

representation

was

of

the

the

attorney

defendant

primarily

Chrysler

responsible for

Corporation

in the

above-entitled action.
3.
arranging a

He was

primarily responsible

settlement between

("Swenson"), and all

defendants

for negotiating and

the plaintiff, Gordon J. Swenson
other

than

Prudential General

Insurance Company ("Prudential").
4.

During such discussions, Swenson initially proposed

included

attorneyfs fees, but

Chrysler refused to accept such a proposal*

The final settlement

a

settlement

which

included payment

would

have

for actual damages, and reimbursement for some,

though not all, out-of-pocket litigation costs

already incurred.

The settlement included no payment for attorney's fees.
5o

The

Motion,

Stipulation, and Order of Dismissal

With Prejudice and on the Merits entered October 27, 1986, by the
District Court in the above-entitled action, and specifically the
numbered paragraphs 1 and
paragraph 2

of such

2 of

such Motion

and Stipulation and

Order, accurately reflect the intent of the

parties to such settlement.
DATED this

<

^T

day of feb/zJ-s

'

x-Y~

, 1987.

0
YtCt-y

/ , ^

GAINER M. WAfcDBlLLIG

SUBSCRIBED AND SWORN to

m

^ V >i987-

before

me

this

0/ ^ft

L

-7/. Q'• -/,/
NOTARY PUBLIC
Residing at:
Salt Lake County, Utah

My Commission Expires:

day of

ADDENDUM E

GORDON J. SWENSON #3172
1120 Windsor St. #2
Salt Lake City, Utah 84105
(801) 521-8026

?Hr.'

ll

i

i

M'S-:----

IN THE DISTRICT COURT OF THE THIRD JUDICIAL-^

u

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
GORDON J. SWENSON,

NOTICE OF INTENT TO
MOVE FOR LEAVE TO
AMEND COMPLAINT

:

Plaintiff,
vs.

Civil No. C84-6816
CHRYSLER CORPORATION,
et al.

Judge Judith M. Billings

Defendants.
COMES NOW Gordon J. Swensonf the plaintiff herein, and gives
notice of his intent to move

this court

for leave

to amend the

complaint herein in conformance with the attached Exhibit "A", in
the event that he obtains favorable resolution of his appeal from
the

Summary

Judgment

entered

in

favor

of Prudential General

Insurance Company, the Notice of Appeal for which

has been filed

concurrently herewith.
The
modified

proposed
from

complaint

the

previous

attached
Amended

as

Exhibit "A" has been

Complaint

herein

in the

following respects, and the motion which the plaintiff intends to
submit will be made on the following grounds:
1.
defendant

The plaintiff has settled with all defendants except the
Prudential

General

Insurance Company ("Prudential").

Therefore, all allegations and prayers for relief relating solely
to defendants other than Prudential have been omitted.
1

2.

The allegations and prayer for relief against Prudential

have been modified so as to
with

Beck

v.

Farmers

bring the

Insurance

1985) f which was decided after

complaint into conformity

Exchange,

filing

of

701 Po2d 795 (Utah

the

previous Amended

Complaint.

54,

This notice

is filed

Utah

of

Rules

in order to provide notice under Rule

Civil

Procedure,

and

to

eliminate

any

contention as to the mootness of the concurrent appeal,
DATED this

/£^L

day of ^ ^ ^ v

19 86.

GORDON JtTSWENSON
Plamtif£f and Attorney Pro Se
CERTIFICATE OF SERVICE
I hereby certify that I caused to be maied, postage prepaid,
this
of

/ ^ ^ C day of / / ^ y ^ i ^ ^ ^ ^ , 1986,
the

foregoing

to

Terry

a true

and correct copy

M. Plant, HANSON, DUNN, EPPERSON &

SMITH, 175 South West Temple, #650, Salt Lake City, Utah
the attorney for Prudential General Insurance Company.

2

84101,

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
GORDON J. SWENSON,

:

Plaintiff,

:

vs.

SECOND AMENDED COMPLAINT

:
Civil No, C84-6816

CHRYSLER CORPORATION,
et al.

:
Judge Judith M. Billings

Defendants.
COMES

NOW

Gordon

J.

Swenson,

alleges and complains against

the

the

plaintiff herein, and

defendant

Prudential General

Insurance Company as follows:
1.

This Court

has jurisdiction

herein pursuant to U.C.A.

Sec. 78-3-4 (1953, as amended).
2.

Defendant

Prudential

(hereinafter

"Prudential")

business

the

in

state

is

of

General

Insurance

Company

an insurance company transacting

Utah,

which

contracted

with

the

plaintiff to insure persons, property and/or risks located within
the State of Utah at the time of contracting.
3.

The plaintiff

is, and

has been

at all

times material

hereto, the owner of that certain 1980 Dodge Omni automobile, the
identification number of

which

is

ZL24-AAD-328914 (hereinafter

the "Car").
4.

The

plaintiff

is

the beneficiary, Prudential is the
1

m « u r o r , and

policy of

the Car

is the insured vehicle, under that, certain

automobile insurance

identified as

Policy Number 51-

6A440785 (hereinafter the "Policy")•
5.

On or

about May

3 2, 1984, the transaxle mounts in the

Car failed, causing major damage to the transaxle and other parts
of the Car (hereinafter the "Transaxle Mount Damage").
6.

The Transaxle

Mount Damage resulted from the defective

installation or reinstallation/ using

rags stuffed

in oversized

holes, of the Car's transaxle mounting bolts.
7.

The Policy was in effect when the Transaxle Mount Damage

occured.
8.

Prior

neither the
knowledge,

to

occurrence

of

the

Transaxle

Mount Darrage,

plaintiff, nor any other person with the plaintiff's
permission,

detached, reinstalled,

authorization,
altered or

or

consent,

had

evei

weakened the transaxle mounts

in the Car.
9.

As a result of the Transaxle Mount Damage, the plaintiff

incurred all of those expenses as set forth below:
Repair including parts (transaxle)
Repair (shifter)

$2102,03
19.04

Towing

44 2.00

Substitute car rental

282.08

Estimated mileage, borrowed cars (@ 20c./mi.)

246.00

Bus fare (Cedar City)

25.86

Telephone long distance (Cedar City)

4 7.34
$3,164.35

10.

Under the

terms of the Policy, Prudential is required
2

to indemnify

the Plaintiff

for the

cost of

repairs to the Car

resulting from any direct and accidental loss of or damage to the
Car,

including

collision,

its

less

($100.00) , and

equipment,

a

deductible

for

towing

caused
amount

charges

by
of

up

anything other than
one

hundred dollars

to the amount of fifty

dollars ($50.00) per occurrence.
11.

The Transaxle Mount Damage was not caused by collision,

12.

Indemnification for loss and damage resulting

Transaxle Mount

Damage is

from the

not precluded by any provision of the

Policy.
13.

All

conditions

under the

Policy for

from

Transaxle

the

precedent

the cost
Mount

to

Prudential's liability

of repairs

Damage

and

to the Car resulting

for

towing

costs have

occurred.
14.

Under the terms of the Policy, a total of two thousand

seventy-one dollars and seven cents ($2,071.07)
"Amount

Due")

of

the

damages

(hereinafter the

set forth in paragraph 9 hereof

should have been paid to the plaintiff by Prudential as

a result

of the Transaxle Mount Damage.
15.

Prudential

has

plaintiff for the Amount

failed

Due,

and

and refused to reimburse the
has

failed

and

refused to

bargain or settle in good faith under the Policy.
16.

As a result of Prudential's failure and refusal to pay

the Amount Due, and Prudentialfs failure
or

settle

obliged

to

in

good

bring

faith
suit

under

herein

to bargain

the Policy, the plaintiff was
against

3

and refusal

Chrysler

Corporation,

nincKiey's

inc.,

and

the

other

defendants

previously

named

herein, in order to have any possiblity of recoveryc
17 c

If Prudential

Amount Due,

had

the plaintiff

reimbursed
would not

the

plaintiff

have been

for the

forced to bring

this action against Prudential.
18.

If Prudential

Amount Due,

had

reimbursed

the

plaintiff

for the

Prudential would have been subrogated, to the extent

of such reimbursement, to the plaintiff's claims against Chrysler
Corporation,

Hinckley's

and, in the event that
against defendants

Inc.,
the

and the other defendants herein,,

plaintiff

other than

had

brought

this action

Prudential, Prudential could have

participated in such action as co-plaintiff.
19«

If Prudential

plaintiff, the

had participated

plaintiff would

expense in pursuing this

in this

have saved

action

against

action as co-

substantial time and
defendants

other than

Prudential.
20.

If the

plaintiff's time

action had been less
have

obtained

a

than it
more

and expense in pursuing this

in fact

favorable

was, the

settlement

plaintiff could
with

the

other

defendants herein than was in fact obtained.
21.

The plaintiff, an attorney, has brought

this action on

his own behalf.
22.

A

reasonable

attorney's

fee

for

representing the

plaintiff in this action, if no allowance were made for overhead,
typing and

costs, would

have been at the rate of thirty dollars

($30.00) per hour.
4

23.

action

The plaintiff's settlement with all defendants in this

other

$3,500.00,

than

of

Prudential

which

damages, attributable
and $335.65

was

$3,164.35
as set

was designated

in

was

the

total

amount

of

designated as compensatory

forth in

paragraph 9 hereinabove,

as partial

reimbursement for filing

fees, typing costs, and other costs

attributable to

the portion

of this litigation involving defendants other than Prudential.
24.

Pursuant

defendants in
agreed to

to

this action

waive his

his

settlement

other than

agreement

with

all

Prudential, the plaintiff

claim against Prudential only as to damages

subrogatable by Prudential against such other defendants.
25.

The plaintiff's costs

and

expenses

of

pursuing this

action against defendants other than Prudential were in the total
amount

of

four

($451.30),

of

hundred
which

fifty-one

$335.65

was

dollars

and

thirty

cents

reimbursed, as a part of the

plaintiff's settlement with all defendants other than Prudential,
leaving

a

total

of

one hundred fifteen dollars and sixty-five

cents ($115.65) unreimbursed.
26.

The total amount of time expended

by the

plaintiff in

pursuing this action against defendants other than Prudential was
forty-nine and three-quarters (49-3/4) hours.
27.

The plaintiff's costs

action against

Prudential are

and

expenses

of

pursuing this

presently [$417.65; to be updated

when Motion for Leave to Amend is filed],

and will

be in excess

of that amount at completion of this litigation.
28.

The total

time expended
5

by the plaintiff in pursuing

this action

against Prudential

is presently [71-1/2 hours as of

11-12-86; to be updated when Motion for Leave to Amend is filed],
and

will

be

in

excess

of

that

amount at completion of this

litigation*
29.

As a result of being forced to pursue

this action, the

plaintiff has suffered harrassment, inconvenience, annoyance, and
mental anguish,

WHEREFORE, the plaintiff

respectfully

prays

for judgement

against Prudential as follows:
1.

For

costs

and

attorney's

fees

plaintiff's action against defendants
the total

amount of

one thousand

with respect to the

other than

Prudential, in

six hundred eight dollars and

fifteen cents ($1,608.15).
2.

For

plaintiff's

costs
action

and

attorney's

against

[$3,262.25; to be updated
filed],

together

with

fees

Prudential,

when

Motion

costs

and

with

respect

to the

in the total amount of

for

Leave

attorney's

to

Amend is

fees

incurred

subsequent to the filing of this Second Amended Complaint.
3.

For damages

and mental

for harrassment,

anguish in

the total

inconvenience, annoyance,

amount of ten thousand dollars

($10,000).
4.

For reasonable

damages

resulting

from

less favorable

settlement with defendants other than Prudential.
5.
6.

For interest at the legal rate.
For such other and further relief as to the court shall

6

seem proper.
DATED this

day of

1986o

GORDON J. SWENSON
Plaintiff and Attorney Pro Se
STATE Of UTAH
)
COUNTY OF SALT LAK€ )

„
*

I, THE UN0SA5 ifiMGD, CLE** Of THE D*6TR*CT
C C i W CF 3ALT LAX*. COUNTY, UTAH, DO K«f*€BY
CA^TiFY TH^.T THE AfcttcXED AND FOR&SOING 6
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DEPUTY

